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Court of Appeals of the District of Columbia 


No. 5348. 


Night Hawk Leasing Company, Ap 


pellaiit. 


vs. 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 34087. 

Night Hawk Leasing Company, Petitioner, 

i 

VS. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Petitioner: T. 0. McGrath, Esq., Geoi E. H. Goodner, 
Esq. 

For Respondent: M. E. McDowell, Esq., C. H. Curl, Esq., 
Harold Allen, Esq., M. M. Mahoney, Esq*, W. E. Davis, 
Esq., F. B. Sehlosser, Esq. 

Docket Entries. 

1928. 

Jan. 18. Petition received and filed (1). (Fee not paid) 
Feb. 1. Order to show cause on or before 3/8/28 entered. 
Feb. 16. Fee paid (check). 

Mar. 20. Order to show cause on or before May 2, 1928 
entered. 

Apr. 13. Amended petition filed by taxpayer. Copy served 
4/18/28. 

Apr. 16. Amended petition granted—order to show cause 
vacated. 

May 10. Answer filed by General Counsel. 

May 12. Copy of answer served on taxpayer—General 
Calendar. 


1—5348a 
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1929. 

Oct. 30. Hearing set 12/10/29. 

Nov. 23. Motion to consolidate with docket 45273 filed by 
General Counsel. 12/4/29 granted. 

Dee. 10. Hearing had before Mr. Black, Division 15. 

Briefs due 2/10/30. Consolidated with 46346 
and 45273. 

Dec. 30. Transcript of hearing Dec. 10,1929 filed. 

1930. 

Feb. 3. Brief filed by taxpayer. 

Feb. 8. Brief filed by General Counsel. 

Mar. 13. Findings of Fact and opinion rendered—Mr. 

Black, Division 15. Judgment will be entered 
for Commissioner. 

Mar. 14. Decision entered—Mr. Black, Division 15. 

Sept. 13. Stipulation to have case reviewed by the Court of 
Appeals of the District of Columbia, filed. 

Sept. 13. Petition for review to Court of Appeals of D. C., 
with assignments of error filed by taxpayer. 

Sept. 13. Proof of service filed. 

Oct. 8. Statement of evidence lodged. 

Oct. 8. Notice of lodgment of statement and of hearing 
on Oct. 20, 1930 filed by taxpayer. 

Oct. 20. Hearing had before Mr. Marquette, Division 1, on 
approval of statement of evidence. Petitioner 

2 moved to continue—no objection. Granted and 

continued one week—Oct. 27,1930. 

Oct. 20. Order of continuance to Oct. 27, 1930 on approval 
of statement of evidence entered. 

Oct. 27. Hearing had before Mr. Sternhagen, Division 10, 
on approval of statement of evidence—respond¬ 
ent stated that an agreed statement of evidence 
is being prepared. Continued one week. 

Oct. 27. Order of continuance to Nov. 3, 1930 on approval 
of statement of evidence entered. 

Nov. 3. Motion for extension to Jan. 11, 1931 to file tran¬ 
script and statement of evidence, filed by tax¬ 
payer. 

Nov. 3. Hearing had before Mr. Phillips, Division 11, on 
approval of statement of evidence—by consent 
continued to Nov. 17, 1930. 

Nov. 3. Order of continuance to Nov. 17,1930 on approval 
of statement of evidence entered. 
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Nov. 7. Statement of evidence lodged. 

Nov. 7. Notice of lodgment of statement and of hearing on 
Nov. 17,1930 filed. 

Nov. 7. Order enlarging time to Jan. 12,1931 for prepara¬ 
tion of evidence and transmission: and delivery 
of record entered. 

Nov. 17. Hearing had before Mr. Murdock, division 3, on 
approval of statement of evidence—by agree¬ 
ment of counsel continued to Dee. 9, 1930. 

Nov. 17. Order of continuance to Dec. 9, 1930 on approval 
of statement of evidence entered. 

Nov. 26. Motion to amend statement of evidence—state¬ 
ment lodged—filed by General Counsel. 

Dec. 9. Hearing had before Mr. Black oh approval of 
statement of evidence. Parties 'granted leave 
to prepare and'submit an agreed statement of 
evidence. 

Dee. 20. Praecipe with proof of service thereon filed. 

Dec. 20. Agreed statement of evidence approved and or¬ 
dered filed. 

1931. 

Jan. 12. Order enlarging time to Feb. 16, 1931 for trans¬ 
mission and delivery of record entered. 

Now, January 27,1931, the foregoing Docket Entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

3 Docket No. 45273. 


Night Hawk Leasing Company, Petitioner, 


Commissioner op Internal Bevenue, Respondent. 
Appearances: 

For Petitioner: T. 0. McGrath, Esq., Ged. E. H. Good- 
ner, Esq. 

For Respondent: M. E. McDowell, Esq., M. M. Mahoney, 
Esq., W. E. Davis, Esq., C. H. Curl, Esq., F. B. Schlosser, 
Esq., Harold Allen, Esq. 




4 


NIGHT HAWK LEASING COMPANY VS. 


Docket Entries. 

1929. 

July 25. Petition received and filed (4). Taxpayer noti¬ 
fied. (Fee paid.) 

July 26. Copy of Petition served on General Counsel. 

Sept. 10. Answer filed by General Counsel. 

Sept. 11. Copy served on taxpayer—General Calendar. 

Nov. 23. Motion to consolidate with docket 34087 for hear¬ 
ing on Dec. 10, filed by General Counsel. 
12/4/29 granted. 

Dec. 10. Hearing had before Mr. Black—submitted. Con¬ 
solidated with dockets 34087 and 46348. Briefs 
due Feb. 10, 1930. 

Dec. 30. Transcript of hearing of Dec. 10,1929 filed. 

1930. 

Feb. 3. Brief filed by taxpayer. 

Feb. 8. Brief filed by General Counsel. See 34087. 

Mar. 13. Findings of fact and opinion rendered—Eugene 
Black, Division 15. Judgment will be entered 
for the respondent. 

Mar. 14. Decision entered—Eugene Black, Division 15. 

Sept. 13. Stipulation to have case reviewed by Court of 
Appeals of D. C. filed. 

Sept. 13. Petition for review to Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

Sept. 13. Proof of service filed. 

Oct. 8. Statement of evidence lodged. 

Oct. 8. Notice of lodgment of statement and of hearing on 
Oct. 20, 1930 filed. 

Oct. 20. Hearing had before Mr. Marquette on settlement 
of evidence. Continued one week. 

Oct. 20. Order of continuance to Oct. 27, 1930 for hearing 
on approval of statement of evidence entered. 

Oct. 27. Order of continuance to Nov. 3, 1930 for hearing 
on approval of statement of evidence entered. 

Oct. 27. Hearing had before Mr. Sternhagen on approval 
of statement of evidence. Continued one week. 

Nov. 3. Motion for extension to Jan. 11, 1931 to file tran¬ 
script and statement of evidence filed by tax¬ 
payer. 

Nov. 3. Hearing had before Mr. Phillips on approval of 
statement of evidence. Continued to Nov. 17, 
1930. 
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Nov. 3. Order of continuance to Nov. 17, 1930 for hearing 
on approval of statement of evidence entered. 
Nov. 7. Statement of evidence lodged. 

Nov. 7. Notice of lodgment of statement apd of hearing 
on Nov. 17, 1930, filed. 

Nov. 7. Order enlarging time to Jan. 12, 1931 for prepara¬ 
tion of evidence and delivery of record entered. 
Nov. 17. Hearing had before Mr. Murdock j to settle evi¬ 
dence—continued to 12/9/30 by jagreement. 
Nov. 26. Motion to amend statement of evidence—state¬ 
ment lodged—filed by General Counsel. 

Nov. 17. Order of continuance to Dec. 9, 1930 entered. 

Dee. 9. Hearing had before Mr. Black on approval of 
statement of evidence—parties granted leave 
to prepare and submit an agreed statement. 
Dec. 20. Agreed statement of evidence approved and 
ordered filed. 

Dec. 20. Praecipe with proof of service thereon filed. 

1931. 

Jan. 12. Order enlarging time to Feb. 16, 1931 for trans¬ 
mission and delivery of record entered. 

Now, Jan. 27, 1931, the foregoing Docket Entries certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

5 Docket No. 46248. 

j 

Night Hawk Leasing Company, Petitioner, 

j 

vs. 

Commissioner- of Internal Revenue, Respondent. 

i 

Appearances: ! 

For Petitioner: T. O. McGrath, Esq., Geb. E. H. Good- 
ner, Esq. 

For Respondent: Harold Allen, Esq., M. M. Mahoney, 
Esq., W. E. Davis, Esq., C. H. Curl, Esq., F. B. Sehlosser, 
Esq., M. E. McDowell, Esq. 
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Docket Entries. 

1929. 

Nov. 6. Petition received and filed. Taxpayer notified 
(Fee not paid). 

Nov. 16. Filing- fee paid (check). 

Nov. 19. Copy of petition served on General Counsel. 

Dec. 5. Answer filed by General Counsel. 

Dee. 10. Hearing- liad before Mr. Black—consolidated with 
34087 and 45273. Briefs due Feb. 10, 1930. 

Dee. 30. Transcript of hearing Dec. 10, 1929 filed. 

1930. 

Feb. 3. Brief filed by taxpayer. 

Feb. 8. Brief filed by General Counsel. See 34087. 

Mar. 13. Findings of fact and opinion rendered—Mr. Black, 
Division 15. Judgment will be entered for com¬ 
missioner. 

Mar. 14. Decision entered—Eugene Balck, Division 15. 

Sept. 13. Petition for review by Court of Appeals of D. C. 
with assignments of error filed by taxpayer. 

Sept. 13. Stipulation of venue filed. 

Sept. 13. Proof of service of petition for review filed. 

Oet. 8. Statement of evidence lodged. 

Oct. 8. Notice of lodgment of statement and of hearing 
on Oct. 20, 1930 filed. 

Oct. 20. Hearing had before Mr. Marquette, Division 1, on 
approval of statement of evidence. Granted to 
Oct. 27, 1930. 

Oct. 20. Order of continuance to Oet. 27,1930 on statement 
of evidence entered. 

Oct. 27. Hearing had before Mr. Sternhagen, Division 10, 
on approval of statement of evidence. State¬ 
ment is being prepared—continued one week. 

Oct. 27. Order of continuance to Nov. 3, 1930 on approval 
of statement of evidence entered. 

Nov. 3. Motion for extension to 1/11/31 for filing tran¬ 
script of record and statement of evidence filed 
by taxpayer. 

Nov. 3. Hearing had before Mr. Phillips, Division 11, on 
approval of statement of evidence. By con¬ 
sent continued to Nov. 17,1930. 

Nov. 3. Order of continuance to Nov. 17,1930 on approval 
of statement of evidence entered. 

Nov. 7. Statement of evidence lodged. 



DAVID BURNET, COMMR. OP INI. REV, 
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Nov. 7. Notice of the lodgment of statement of evidence 
with hearing notice 11/17/30 file^ by taxpayer. 
Proof of service thereon. 

Nov. 7. Order enlarging time to Jan. 12,1931 for prepara¬ 
tion of evidence and transmission and delivery 
of record entered. 

Nov. 17. Hearing had before Mr. Murdock, Division 3, on 
approval of statement of evidence by agree¬ 
ment of counsel continued to Dec. 9, 1930. 

Nov. 17. Order of continuance to Dee. 9, 1930 for hearing 
on approval of statement of evidence entered. 

Nov. 26. Motion to amend statement of evidence filed by 
General Counsel. Statement of evidence lodged. 

Dec. 9. Hearing had before Judge Black, Division 15, on 
approval of statement of evidence. Parties 
granted leave to prepare and submit an agreed 
statement of evidence. 

Dec. 20. Statement of evidence approved and ordered filed. 

Dec. 20. Praecipe filed—proof of service thefeon. 

1931. 

Jan. 12. Order enlarging time to Feb. 16, 1931 for trans¬ 
mission and delivery of record entered. 


Now, Jan. 27, 1931, the foregoing Docket I Entries certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 

7 Filed Apr. 13, 1928, United States Board of Tax 
Appeals. 

Apr. 13, 1928. 

United States Board of Tax Appeals. 

Docket No. 34087. 

Night Hawk Leasing Company, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
Petition. 

Amended Petition. Appeal Filed 1/18/28. 

The above-named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
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of Internal Eevenue in his notice of deficiency, IT:FAR: 
A-l—JDL-6QD, dated December 8, 1927, and as a basis of 
its proceeding alleges as follows: 

1. The taxpayer is an Arizona Corporation, with prin¬ 
ciple office in Bisbee, Cochise County, Arizona. 

2. The deficiency letter, copy of which is attached, was 
mailed to taxpayer on December 8, 1927, and states a de¬ 
ficiency of $16,593.67. 

3. The taxes in controversy are income taxes for the 
calendar years of 1923, 1924, and 1925, and are $10,773.94. 

4. The determination of tax contained in the said de¬ 
ficiency letter is based upon the following errors: The dis¬ 
allowance of depletion from No. 1 Fraction Mining Claim, 
under lease to the Night Hawk Leasing Co., on production 
for the years 1923, 1924 and 1925, as follows: 


Year. Depletion. Tax rate. Amount. 

1923 . $22,445.52 12y 2 % $2,805.69 

1924 . 11,441.67 12%% 1,430.21 

1925 . 50,292.66 13% 6,538.04 


Total. $10,773.94 


5. The facts upon which the petitioner relies as to the 
basis of this proceeding are as follows: 

8 a. An agreement was entered into December 13, 

1922, between the Night Hawk Leasing Co., lessee, 
and Phelps Dodge Corporation, lessor, whereby the lessor 
gave the lessee 30 per pound of the 4.110 per pound deple¬ 
tion allowed the lessor bv the Government, as of Mar. 1, 
1913. 

b. The lessor has advised under date of February 25, 
1928 that it has taken depletion for an amount only of 1.030 
per pound of metal produced, leaving 30 to be taken by 
the lessee. 

6. The taxpayer in support of its appeal relies upon the 
following proposition of law: Section 214-A-10 Revenue Act 
of 1921, particularly the last sentence as follows: “In case 
of leases, the deductions allowed by this paragraph shall be 
equitably apportioned between the lessor and lessee.” 

Wherefore the taxpayer respectfully prays that this 
Board mav hear and determine its appeal. 

NIGHT HAWK LEASING COMPANY, 
By HUGH DUGAN, 

Its Secretary. 
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State of Arizona, 

County of Cochise: \ 

Hugh Dugan, being duly sworn, says that he is the Secre¬ 
tary of the Night Hawk Leasing Company, the taxpayer 
named in the foregoing petition, and as such secretary is 
duly authorized to verify the foregoing petition; that he 
has read the said petition, and is familiar with the state¬ 
ments therein contained, and that the facts therein stated 
are true, except such facts as are stated to bte on informa¬ 
tion and belief, and those facts he believes to, be true. 

HUGH DUGAN. 

Sworn to before me this 9th day of April, ^928. 

[Seal of John W. Hogan, Notary Public!, Cochise 
County, Arizona.] 

JOHN W. HOGAN, 

Notary Public. 

My commission expires-,-. 

Notary Public in and for the County of Cochise, State of 
Arizona. 

My commission expires May 1st, 1928. 

Order to Show Cause Vacated. Granted Apr. 16,1928. 
(Signed) B. H. LITTLETON, 

Member U. S. Board of T'ax Appeals. 

9 (Copy.) 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

i 

IT :FAR :A1. JDL-60D. i 

Dec. 8,1927. 

Night Hawk Leasing Company, 

Post Office Box #628, 

Bisbee, Arizona. 

Sirs : 

! 

The determination of your tax liability for the years 
1923, 1924, and 1925, discloses a deficiency of! $16,593.67, as 
shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days; from the date 
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of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must he 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final de¬ 
cision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the enclosed form A. D. C. for the attention of 
IT :FAR :AX—JDL-60D. 

In the event that you acquiesce in a part of the deter¬ 
mination, the waiver should be executed with respect to the 
items to which you agree. 

Respectfully, 


D. H. BLAIR, 

Commissioner, 
By C. B. ALLEN, 
Deputy Commissioner. 


Inclosures: Statement, Form A, Form 882. 
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Statement. 


IT :FAR :A1. JDL. 


Dec. 8,1927. 

In re Night Hawk Leasing Company, Post Office Box #628, 
Bisbee, Arizona. 


Deficiency 

Year. in tax. 

1923 . $5,822.89 

1924 . 2,291.97 

1925 . 8,478.81 


Total 


$16,593.67 
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1923. 

Net income reported on return. i $21,858.61 

Addition: 

1. Depletion. 44,583.15 

Net income as adjusted and subject to tax at} 

12y 2 % .| $66,441:76 


Total tax assessable . .. . 



8,305.22 

Tax previously assessed 



2,482.33 

Deficiencv . 



$5,822.89 

Explanation of Adjustment. 

Pounds of 

Depletion 

1. XightHawk. 

copper sold. 

Rate, 

sustained. 

Oxide ore-body. 

2,480,326 

$.015724 

$39,000.65 

Sulphide ore-body . 

170,475 

.10785 

18,385.73 

No. 1 Fraction . 

748,184 


None. 

Totals . 

3,398,985 


$57,386.38 


Depletion sustained and allowed. j. 57,386.38 

Depletion taken on return. j. 101,969.53 

Depletion disallowed . $44,583.15 

From an inspection of the income tax return it is obvious 
that the depletion sustained on the oxide: ore-body, or 
$39,000.65, is less than the net income computed without 
allowance for depletion, from the property upon which the 
discovery was made (Article 201(h) Regulations 62) and 
therefore depletion allowable for the year 1923 is the total 
of the amounts of $39,000.65 and $18,385.73, or $57,386.38. 
No depletion is allowed upon the production! from the #1 
Fraction in the absence of any proof of cost or of discovery 
value. 
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11 1924. 


Net income reported on return. 

Addition: 

1. Depletion. 

$14,167.60 

16,335.76 

Net income as adjusted and subject to 
tax at 121 / 2 % . 

$30,503.36 

Total tax assessable . 

Tax previouslv assessed. 

3,812.92 

1,520.95 

Deficiency . 

$2,291.97 

Explanation of Adjustments. 


Pounds of 

1. Night Hawk. copper sold. Rate, 

Oxide ore-body. 577,008 $.015724 

Sulphide ore-body . 42,945 .10785 

No. 1 Fraction. 381,389 . 

Depletion 

sustained, 

$9,072.87 

4,631.62 

None. 

Totals . 1,001,342 . 

$13,704.49 

Depletion sustained and allowed. 

Depletion taken on return. 

$13,704.49 

30,040.25 

Excessive depletion to be added back to 

income. 

See explanation (1) of prior year. 

$16,335.76 

1925. 


Net income reported on return. 

Addition: 

1. Depletion. 

$45,209.94 

65,221.57 

Net income as adjusted and subject to 
tax at 13%. 

$110,431.51 

Total tax assessable. 

Tax previously assessed. 

$14,356.10 

5,877.29 

Deficiency. 

$8,478.81 
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1. Night Hawk. 

Oxide ore-body ... 
Sulphide ore-body 
No. 1 Fraction ... 

Totals . 


Pounds of : Depletion 

copper sold. Rate, j sustained, 

1,279,872 $.015724 | $20,124.71 
42,946 .10785 4,631.73 

1,676,422 . . None. 

2,999,240 . ! $24,756.44 


Depletion sustained and allowed. j 24,755.62 

Depletion taken on return. j 89,977.19 

Depletion disallowed. $65,221.57 


12 An approximate computation of the proportion of 
the total net income, computed without allowance for 
depletion, attributable to production from thfe oxide ore- 
body indicates that $20,124.71 is less than fifty per cent of 
that proportion (Article 201(h) Regulations 69). However 
the sum of the amounts of depletion sustained from the 
basis date (March 1, 1922, discovery) upon production of 
the oxide ore-body is found to be: 

1922 .j $21,642.81 

1923 . 39,000.65 

1924 . 9,072.87 


Total .| $69,716.33 

This total, deducted from the depletable value as of the 
basic date, or $89,840.22, leaves $20,123.89, which is there¬ 
fore all that can be allowed in 1925 (Article 211(a) Regula¬ 
tions 69) for the oxide ore-body. The total depletion allow¬ 
able to the taxpayer in 1925 is therefore $20,123.89 plus 
$4,631.73 or $24,755.62. | 

The protest, executed under date of October 1, 1927, has 
been considered in the computation of your tax liability. 

Payment of the deficiency in tax should not be made until 
a bill is received from the Collector of Internal Revenue for 
your district, and remittance should then be made to him. 
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How, Jan, 27, 1931, the foregoing Amended Petition cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

13 Filed May 10, 1928, United States Board of Tax 
Appeals. 

United States Board of Tax Appeals. 

Docket No. 34087. 

Night Hawk Leasing Co., Petitioner, 

v. 

Commissioner of Internal Revenue, Rsepondent. 
Answer. 

Now comes the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and for answer to the petition of the 
above-named taxpayer, admits and denies as follows: 

1, 2 and 3. Admits the allegations of fact contained in 
paragraphs 1, 2 and 3 of the petition. 

4. Denies that the respondent erred in the determination 
of said deficiency as alleged in paragraph 4 of the petition. 

5 (a) Admits the allegations of fact contained in sub- 
paragraph (a) of paragraph 5 of the petition, but denies 
all materiality of same to the issues here involved. 

(b) Denies the allegations of fact contained in subpara¬ 
graph (6) of paragraph 5 of the petition. 

6. Denies generally and specifically each and every al¬ 
legation of error or of fact contained in the taxpayer’s peti¬ 
tion, not hereinbefore admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s appeal be de¬ 
nied. 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: 

MAXWELL E. McDOWELL, 

Special Attorney, 

Bureau of Internal Revenue. 


DAVID BURNET, COMMR. OF INT. REV. 
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Now, Jan. 27, 1931, the foregoing Answer certified from 
the record as a true copy. 


[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. 8. Board of Tax Appeals. 

14 United States Board of Tax Appeals. Filed Jul. 25, 

1929. 


Jul. 25, 1929. 

United States Board of Tax Appeals. 
Docket No. 45273 

Night Hawk Leasing Company, Petitioner, 
vs. 


Commissioner of 


Internal Revenue, Respondent. 
Petition. 


The above named petitioner hereby petition? for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in Ms notice of deficiency, IT:AR:G- 
7-WWB-60D, dated May 31,1929, and as a basis of its pro¬ 
ceeding alleges as follows: 

1. The taxpayer is an Arizona Corporation with princi¬ 
pal office in Bisbee, Cochise County, Arizona. 

2. The deficiency letter, copy of which is attached, was 
mailed on May 31, 1929, and states a deficiency of $1,- 


756.19. 

3. The taxes in controversy are income taxes for the 
calendar year of 1926 amounting to $4,933.81. 

4. The determination of the tax contained in the said de¬ 
ficiency letter is based upon the following errors: The dis¬ 
allowance of depletion from No. One Fraction Mining 
Claim, under lease to the Night Hawk Leasing Co., on pro¬ 
duction of copper in the year 1926 as follows: 


Year. Depletion. Tax rate, j Amount 

1926 .$49,559.99 13%% j $6,690.00 

Less assessment as per letter of May 31,1929, 

IT :AR :G-7-WWB-60D . 1,756.19 


Amount in controversy 


$4,933.81 
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5. The facts upon which the petitioner relies as to the 
basis of this proceeding are as follows: 

A. An agreement was entered into December 13, 1922, 
between the Night Hawk Leasing Co., lessee, and Phelps 
Dodge Corporation, lessor, whereby the lessor gave the 
lessee 3c per pound of the 4.11c depletion allowed the lessor 
by the Government as of March 1, 1913. 

15 B. The lessor has advised under date of Febr. 25, 
1928 that it has taken depletion for an amount only 
of 1.03<£ per pound of metal produced, leaving 3<t to be 
taken by the lessee. 

6. The taxpayer in support of its appeal relies upon the 
following proposition of law: Section 214-A-10 Revenue 
Act of 1921, particularly the last sentence as follows: “In 
ease of leases, the deductions allowed by this paragraph 
shall be equitably apportioned between the lessor and 
lessee.” 

Wherefore the taxpayer respectfully prays that this 
Board may hear and determine its appeal. 

NIGHT HAWK LEASING COMPANY, 
By T. 0. McGRATH, 

Its Asst. Secretary. 


State of Arizona, 

County of Cochise: 

T. 0. McGrath, being duly sworn, says that he is the As¬ 
sistant Secretary of the Night Hawk Leasing Company, 
the tax payer named in the foregoing petition, and as such 
assistant secretary is duly authorized to verify the fore¬ 
going petition; that he has read the said petition, and is 
familiar with the statements therein contained, and that 
the facts therein stated are true, except such facts as are 
stated to be on information and belief, and those facts he 
believes to be true. 

T. 0. McGRATH. 

Sworn to before me this 19th day of July, 1929. 

[Seal of John W. Hogan, Notary Public, Cochise 
County, Arizona.] 

JOHN W. HOGAN, 

Notary Public. 
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Notary Public in and for the County of Cochise, State of 
Arizona. 

My commission expires-,-. 

My Commission expires May 1st, 1932. j 

16 Treasury Department, Washington. 

Office of the Commissioner of Internal Revenue. 

Address reply to Com. of Int. Rev., and refer to IT :AR 
G-7-WWB-60D. 

May 31, 1929. 

Night Hawk Leasing Company, 

Post Office Box 628, ! 

Bisbee, Arizona. 

Sirs: 

In arrordanee with Section 274 of the Revenue Act of 
1926, you are advised that the determination of your tax 
liability for the year 1926 discloses a deficiency of $1,756.19, 
as shown in the statement attached. 

The section of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redetermination 
of your tax liability. 

However, if you do not desire to petitioh, you are re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT:C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early! assessment of 
any deficiencies and preventing the accumulation of in¬ 
terest charges, since the interest period terminates thirty 
days after filing the agreement form, or dn the date as¬ 
sessment is made, whichever is earlier. Whereas if no 
agreement is filed, interest will accumulate; to the date of 
assessment of the deficiencies. 


Respectfully, 

D. H. j BLAIR, 

Commissioner, 
ByC. B. ALLEN, 
Dwputy Commissioner. 


Inclosures: State-, Form 866, Form 882, Schedules L 
AAB1 and 2. 


2—5348a 
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17 Statement. 

IT :AR :G-7. WWB-60D. 

In re Night Hawk Leasing Company, Bisbee, Arizona. 
Tax Liability. 


Corrected Tax previously 

Year. tax liability. assessed. Deficiency. 

1926 . $7,193.10 $5,436.91 $1,756.19 


In the determination of the above-stated result, con¬ 
sideration has been given to the revenue agent’s .report, to 
your letter of protest dated April 13,1929 submitted in ex¬ 
ception to the adjustments set forth in office letter dated 
March 18, 1929, and to the claim for refund for the year 
1926 filed December 14,1927. 

It is noted that the issues involved for the taxable year 
were also raised in the years 1922 to 1925, inclusive, and 
made the basis of an appeal to the United States Board of 
Tax Appeals. The Bureau sustains its action for prior 
years in holding that your company is not entitled to a de¬ 
duction for depletion on #1 Fraction Lode Claim since the 
lease covering this claim was acquired without considera¬ 
tion and there was no discovery by your company after ac¬ 
quiring the lease in 1922. 

A copy of this letter has been mailed to Mr. T. 0. Mc¬ 
Grath, Bisbee, Arizona, in accordance with the authoriza¬ 
tion contained in the power of attorney running to him, 
which is on file in this office. 

AAB-1. 

18 Night Hawk Leasing Company, Year Ended 


December 31, 1926. 

Schedule 1. 

Net income reported on amended return. $3,722.25 

As corrected . 53,282.24 

Increase as explained below . $49,559.99' 

Increase: (a) Depletion. 49,559.99 
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Explanation of Changes. 


(a) Depletion on copper mined from No. 1 Fraction Lode 
Claim is disallowed as a deduction for the reaison that the 
lease covering this claim was acquired in December, 1922 
without consideration. Depletion allowance can be made 
only in the event that the property has a cost, 'or discovery 
value. In the case of this claim the discovery was made by 
Phelps-Dodge Company prior to March 1, 19l3, and there 
was no discovery by your company after acquiring the lease 
in 1922. Relative to your statement in regard to the equi¬ 
table apportionment of depletion between lessor and lessee, 
you are advised that it is the opinion of this office that the 
provisions of Section 234 (a) (8) of the Revenue Act of 
1926, for such apportionment applies to cases! where a dis¬ 
covery is made by the lessee after the execution of the 
lease. In regard to your statement that depletion of three 
cents per pound on copper mined is allowable!to your com¬ 
pany based upon the agreement entered into in December 
1922 between your company and Phelps-Dodge Corpora¬ 
tion, lessor, it is also the opinion of this office that under the 
provisions of the Revenue Acts, allowances made for de¬ 
pletion are not transferable. 


Schedule 2. 


Computation of Tax. 


Net income taxable at 13%% . $53,282.24 

Tax liability .j. 7,193.10 

Previously assessed .[. 5,436.91 

Additional to he assessed .j.. $1,756.19 

AAB-1. 


Now, Jan. 27, 1931, the foregoing Petition j certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAiMBLE, 

Clerk U. S. Board of Tax Appeals. 
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19 United States Board of Tax Appeals. Filed Sep. 

10, 1929. 

United States Board of Tax Appeals. 

Docket No. 45273. 

Night Hawk Leasing Company, Petitioner, 
v. 

Commissioner op Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of the above-named tax¬ 
payer, admits and denies as follows: 

(1) Admits the allegations contained in paragraph 1 of 
the petition. 

(2) Admits the allegations contained in paragraph 2 of 
the petition. 

(3) Admits the allegations contained in paragraph 3 of 
the petition. 

(4) Denies the respondent erred in the determination of 
the deficiency as alleged in paragraph 4 of the petition. 

(5) (A) Admits the allegations of fact contained in sub- 
paragraph (A) of paragraph 5 of the petition but denies the 
materiality of the same to the issues here involved. 

(B) Denies the allegations of fact contained in subpara¬ 
graph (B) of paragraph 5 of the petition. 

Denies generally and specifically each and every allega¬ 
tion of the petition not hereinbefore admitted, qualified or 
denied. 

20 Wherefore it is prayed that the appeal be denied. 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: 

MAXWELL E. McDOWELL, 

FRANK B. SCHLOSSER, 

Special Attorneys, 

Bureau of Internal Revenue. 
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Now, Jan. 27, 1931, the foregoing Answer certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

21 United States Board of Tax Appeals. Filed Nov. 6, 

1929. | 

United States Board of Tax Appeals. 

Docket No. 46248. 

Night Hawk Leasing Co., Petitioner, 
ve. | 

Commissioner of Internal Revenue, Respondent. 

Petition. i 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth byj the Commis¬ 
sioner of Internal Revenue in his notice of deficiency, 
IT :AR :G-4 :LWP-60D, dated September 17, 1929, and as a 
basis of its preceeding alleges as follows: 

L. The taxpayer is an Arizona Corporation, with prin¬ 
cipal office in Bisbee, Cochise County, Arizona. 

2. The deficiency letter, copy of which is attached, was 

mailed to taxpayer on September 17,1929 and states a defi¬ 
ciency of $2,885.78. I 

3. The taxes in controversy are income taxes for the 
calendar year of 1927 and are $2,895.78. 

4. The determination of tax contained in, the said defi¬ 
ciency letter is based upon the following errors: The dis¬ 
allowance of depletion from No. L Fraction Mining Claim, 
under lease to the Night Hawk Leasing Co.,| on production 
for the year 1927 as follows: 


Year. Depletion. Tax ratje. Amount. 

1927 . $21,450.18 13 VJfc $2,895.78 


5. The facts upon which the petitioner relies as to the 
basis of this proceeding are as follows: 

A. An agreement was entered into December 13, 1922, 
between the Night Hawk Leasing Co., lessee, and Phelps 
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Dodge Corporation, lessor, whereby the lessor gave the 
lessee per pound of the 4.Ilf per pound depletion 
22 allowed the lessor by the government, as of Mar. 1, 
1913. 

B. The lessor has advised under date of February 25, 
1928 that it has taken depletion for an amount only of 1.03f 
per pound of metal produced, leaving 3f to be taken by the 
lessee. 

6. The taxpayer in support of its appeal relies upon the 
following proposition of law: Section 214-A-10- Revenue 
Act of 1921, particularly the last sentence as follows: “In 
case of lesses, the deductions allowed by this paragraph 
shall be equitably apportioned between the lessor and 
lessee.” This provision has been retained and appears in 
the Revenue Act of 1926 as Section 214, A, 9, and in the 
Revenue Act of 1928 as Section 23-1. 

Wherefore the taxpayer respectfully prays that this 
Board may hear and determine its appeal. 

NIGHT HAWK LEASING COMPANY, 
By HUGH DUGAN, 

Its Secretary. 


State of Arizona, 

County of Cochise: 

Hugh Dugan, being duly sworn, says that he is the Secre¬ 
tary of the Night Hawk Leasing Company, the taxpayer 
named in the for-going petition, and as such secretary is 
duly authorized to verify the for-going petition; that he 
has read the said petition, and is familiar with the state¬ 
ments therein contained, and that the facts therein stated 
are true, except such facts as are stated to be on informa¬ 
tion and belief, and those facts he believes to be true. 

Sworn to before me this 2nd day of Nov., 1929. 

[Seal of John W. Hogan, Notary Public, Cochise 
County, Arizona.] 

JOHN W. HOGAN, 

Notary Public in and for the County 

of Cochise, State of Arizona. 

My commission expires-,-. 

My commission expires May 1st, 1932. 
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23 Nov. 6, 1929. 

Treasury Department, Washington. 

IT :AR :G-4. LWP-60D. 

Sep. 17, 1929. 

Night Hawk Leasing Company, 

Bisbee, Arizona. 


Sirs: 

In accordance with Section 274 of the Revenue Act of 
1926, you are advised that the determination of your tax 
liability for the year 1927 discloses a deficiency of $2,- 
895.78 as shown in the statement attached. 

The section of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redetermination 
of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to examine the inclosed Form 866 and! forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT:C:P-7. 
The signing of this agreement form will I expedite the 
closing of your return by permitting an early assessment 
of any deficiencies and preventing the accumulation of in¬ 
terest charges, since the interest period terminates thirty 
days after filing the agreement form, or on the date as¬ 
sessment is made, whichever is earlier; whereas if no 
agreement is filed, interest will accumulate jto the date of 
assessment of the deficiencies. 


Respectfully, 


ROBT. H. LUCAS, 

Commissioner, 
By DAVID BURNET, 
Deputy Commissioner. 
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24 Statement. 

IT :AR :G-4. LWP-60D. 

In re Night Hawk Leasing Company, Bisbee, Arizona. 
Tax Liability. 

Corrected tax Tax previously 


Year. liability. assessed. Deficiency. 

1927 . $11,178.25 $8,282.47 $2,895.78 


The revenue agent’s report, a copy of which was fur¬ 
nished you, has been approved in this office and is made the 
basis of this report. 

Careful consideration was given to the statements made 
in your protest dated July 19, 1929 addressed to the Inter¬ 
nal Revenue Agent in Charge, however, it is held by this 
office that the agreement regarding depletion referred to in 
your brief is not binding upon the Bureau and since the 
depletion allowance to you can be made only on the basis of 
cost or discovery and neither basis has been shown in your 
case to be applicable, your claim for depletion is disallowed. 

This notice of final action is issued in accordance with the 
request contained in your letter dated August 31,1929. 

Payment should not be made until a bill is received from 
the Collector of Internal Revenue for your district, and re¬ 
mittance should then be made to him. 

Night Hawk Leasing Company, Year Ending December 
31, 1927. 

Schedule 1. 


Net income shown on return . $61,351.65 

Additions (Depletion) . 21,450.18 

Net income corrected . $82,801.83 


Explanation of Change. 
Depletion denied as explained in statement. 


Schedule 2. 

Net taxable income (Schedule 1) . $82,801.83 

Tax at 1314 % . 11,178.25 

Previously assessed . 8,282.47 


Additional tax to be assessed. $2,895.78 

blc-1. 
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Now, Jan. 27, 1931, the foregoing Petition certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Take Appeals. 

25 United States Board of Tax Appeals. Filec| Dec. 5,1929. 

United States Board of Tax Appeals. 

Docket No. 46248. 

Night Hawk Leasing Company, Petitioner, 
v. ! 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, byjhis attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of the above-named tax¬ 
payer, admits and denies as follows: 

(1) Admits the allegations contained in paragraph 1 of 

the petition. j 

(2) Admits the allegations contained in paragraph 2 of 
the petition. 

(3) Admits the allegations contained in paragraph 3 of 
the petition. 

(4) Denies the respondent erred in the determination of 
the deficiency as alleged in paragraph 4 of the petition. 

(5) Admits the allegations of fact contained in subpara¬ 
graph (A) of paragraph 5 of the petition, but denies the 
materiality to the issue here involved. Denies the allega¬ 
tions of fact contained in subparagraph (B)'of paragraph 
5 of the petition. 

Denies generally and specifically each and every allega¬ 
tion of the petition not hereinbefore admitted, qualified or 
denied. 

Wherefore it is prayed that the appeal be denied. 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, Bureau of Interred Revenue. 

Of Counsel: 

MAXWELL E. McDOWELL, 

FRANK B. SCHLOSSER, 

Special Attorneys, 

Bureau of Internal Revenue. 
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Now, Jan. 27, 1931, the foregoing Answer certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

26 A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

19 B. T. A. —. 

United States Board of Tax Appeals. 

Dockets Nos. 34087, 45273, and 46348. 

Night Hawk Leasing Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Promulgated March 13,1930. 

1. Where the petitioner obtained without cost a lease to 
mine copper on a royalty basis from a lessor with an estab¬ 
lished depletion rate and subsequently entered into an 
agreement with the lessor to apportion this depletion, Held, 
that the petitioner was not entitled to an allowance for 
depletion. 

2. Where a depletion rate has been established on a cer¬ 
tain claim and no showing of a materially increased min¬ 
eral content is made, the respondent’s determination will 
not be disturbed. 

T. 0. McGrath, Esq., for the petitioner. 

Maxwell - E. MacDowell, Esq., and Frank B. Schlosser, 
Esq., for the respondent. 

In these proceedings, which have been consolidated for 
hearing and decision, the petitioner seeks a redetermina¬ 
tion of its tax liability for the years 1923 to 1927, inclusive, 
for which years the respondent has asserted deficiencies as 
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follows:—1923, $5,822.89; 1924,, $2,291.97; 1925, $8,478.81; 
1926, $1,756.19; and 1927, $2,895.78. 

The pleadings present the following issues: (l) Whether 
the petitioner under the provisions of section ^34(n)(9) of 
the Revenue Act of 1921 and section 234 (a) (8) of the Reve¬ 
nue Acts of 1924 and 1926 may be allowed a deple- 
27 tion deduction on copper produced from its Fraction 
No. 1 Lease, at the rate of three cents per pound, 
which was part of 4.11 cents per pound allowable to its 
lessor by virtue of an agreement between it and said lessor 
that the parties should claim the deduction respectively in 
the proportion of three cents to the petitioner and 1.11 
cents to the lessor, and (2) whether a discovery value is 
ascertainable and allowable on the petitioner's Fraction' 
No. 1 Lease. 

Findings of Fact. \ 

The petitioner is an Arizona corporation with its prin¬ 
cipal office at Bisbee in that state. During the years under 
consideration it was engaged in mining copper on leased 
premises. In 1919 it leased from the Phelps Dodge Corpo¬ 
ration a certain claim area near Bisbee, Arizona, known as 
Fraction No. 1. This claim adjoined a prior leasehold of 
the petitioner from another lessor known as the Night 
Hawk Lease. The Fraction No. 1 Lease provided for a 
specific royalty as the copper was removed, but required no 
other acquisition cost, advance royalty or bonus. The cost 
of developing the Fraction No. 1 Lease was either allowed 
as current operating expenses or capitalized as estensions 
in the value allowed for depletion purposes 6n the adjoin¬ 
ing Night Hawk Lease. 

During the years under consideration the petitioner pro¬ 
duced the following amounts of copper from the Night 
Hawk and Fraction No. 1 Leases, respectively: 


Year. Night Hawk. No. 1. 

1923 . 2,650,801 lbs. ! 748,184 lbs. 

1924 . 619,953 381,389 

1925 . 1,322,818 i 1,676,422 

1926 . 1,168,569 i 1,652,000 

1927 . 1,759,101 ! 715,006 


| 5 , 173,001 


7 , 521,242 
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28 During these same years the profits of the peti¬ 
tioner as compared with that of its lessor on this 
production were as follows: 

Operating Results. 


Total Less lessor’s Operating Gross . operat- 
Year. expense. royalties. expense. receipts. ing profit. 

1923 ... $399,053.50 $44,936.57 $354,116.93 $522,881.64 $168,764.71 

1924 ... 157,598.54 14,857.63 142,740.91 201,806.39 59,065.48 

1925 ... 376,285.71 70,332.07 305,953.04 511.472.84 205,519.20 

1926 ... 359,725.21 04,003.50 295,661.71 463,644.92 167,983.21 

1927 ... 312,655.02 56,340.53 256,314.49 395,456.85 139,142.36 


$1,605,317.98 $250,530.30 $1,354,787.68 $2,095,262.64 $740,474.96 
Operating Profit. 

Per pound. Per cent. Total. 

5.7431 cents Lessee Operating Profit. 74.7 $740,474.96 

1.9433 cents Lessor “ “ . 25.3 250,530.30 


Total . 100.00 $991,005.26 

Depletion Taken. 

Per cent. Total. 

Lessee Depletion against Operating Profit. 73 3.00 cents 

Lessor Depletion against Operating Profit. 27 1.11 cents 

Total March 1, 1913, Depletion Deduction. 100 4.11 cents 


The first production by the petitioner was in the year 
1923. Part of this production was from the Night Hawk 
lease and part of it from Fraction No. 1. A discovery 
claim was filed January 28,1923, for the Night Hawk Lease 
and the respondent on March 12, 1927, allowed the peti¬ 
tioner depletion at the rate of .10785 cents per pound on all 
copper sold. The known March 1,1913, copper value allow¬ 
able to the lessor on the Fraction No. 1 Lease was 4.11 cents 
per pound. In 1922, the petitioner and its lessor agreed 
that for the purposes of their future tax returns they 
29 would divide the lessor’s depletion rate of 4.11 cents 
per pound, the petitioner, as lessee, to take 3 cents 
thereof and the lessor 1.11 cents. From 1923 to 1927, inclu¬ 
sive, the petitioner claimed the 3 cents depletion allowance 
on its production from the.Fraction No. 1 Lease, which de¬ 
duction was disallowed by the respondent and resulted in 
the deficiencies here in issue. 

Opinion. 


Black : The petitioner, during the years under considera¬ 
tion, was mining copper on two adjoining leased properties 
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known as the Night Hawk Lease and the Fraction No. 1 
Lease. The latter claim was operated under a lease which 
it had obtained from the Phelps Dodge Corporation in 1919, 
which provided for a specific royalty as the copper was 
removed, but required no other acquisition coist, advance 
royalty or bonus. The known March 1, 1913, copper value 
allowable to the Phelps Dodge Corporation on Fraction No. 
1 Lease had been established for depletion purposes at 4.11 
cents per pound. Late in 1922, the petitioner entered into 
an oral agreement with its lessor that for the; purpose of 
their future tax returns this depletion rate of 4.11 cents per 
pound was to be apportioned 3 cents to the petitioner and 
1.11 cents to the lessor. This agreement was confirmed by 
letter dated December 13, 1922, signed by Phelps Dodge 
Corporation. The respondent has disallowed this 3 cents 
depletion allowance for the years under consideration. The 
petitioner is contending that this agreed division of the 
depletion is an equitable apportionment between the lessor 
and the lessee, in accordance with the provisions of sec¬ 
tions 234(a)(9) of the Revenue Act of 1921 and sec- 
30 tion 234(a) (8) of the Revenue Acts of 1924 and 1926, 
and it further contends that in the event that the 
Board fails to allow this deduction, it asks for alternative 
relief through a redetermination of the discovery value 
allowed on the adjoining Night Hawk claim, which claim is 
partly on the Night Hawk and partly on the Fraction No. 1 
claim, so as to include the total production from this ore 
deposit instead of the production from that part of the 
deposit on the Night Hawk claim only. The essence of the 
statutory provisions relating to depletion is that the owner 
of mineral deposits, whether freehold or leasehold, shall 
within the limitations prescribed secure through an aggre¬ 
gate of annual depletion and depreciation deductions the 
return of either the cost of his property or the value of his 
property on the basic date plus, in either case, subsequent 
allowable capital additions. 

The allowance of depletion is inherently i a deduction 
utilized in determining the profit from the production and 
sale of an exhausting natural resource. In United States 
v. Charles A. Ludey, 274 TJ. S. 295, the deduction was de¬ 
scribed as follows: 




30 


NIGHT HAWK LEASING COMPANY VS. 


The depletion charge permitted as a deduction from the 
gross income in determining the taxable income of mines 
for any year represents the reduction in the mineral con¬ 
tents of the reserves from which the product is taken. The 
reserves are recognized as wasting assets. The depletion 
effected by operation is likened to the using up of raw ma¬ 
terial in making the product of a manufacturing establish¬ 
ment. As the cost of the raw material must be deducted 
from the gross income before the net income can be deter¬ 
mined, so the estimated cost of the part of the reserve used 
up is allowed. 

Mr. Justice Brandeis, in delivering the opinion of the 
Court in the above case, further says: 

31 The proviso limiting the amount of the deduction 
for depletion to the amount of the capital invested 
shows that the deduction is to be regarded as a return of 
capital, not as a special bonus for esterprise and willingness 
to assume risks. 

Again he says: 

In essence the deduction for depletion does not differ 
from the deduction for depreciation. 

In the instant case the petitioner acquired the Fraction 
No. 1 Lease without cost and all the development costs were 
either expense and allowed as cost of production in the years 
incurred or capitalized by way of increased value in the 
company’s adjoining main lease known as the Night Hawk. 
Since these development costs have been properly amortized 
against the production to the taxpayer, we fail to find where 
the petitioner has any capital to be returned to it through 
a depletion allowance, and accordingly are of the opinion 
that the respondent’s disallowance of depletion for the 
years under consideration should be approved. Cf. case of 
A. C. F. Gasoline Co., 6 B. T. A. 1337, in which we said: 

The second issue relates to depletion or exhaustion, if 
any, to be allowed the petitioner. To us it appears that this 
is the ordinary situation of a contract without bonus for 
the payment of royalties, made after March 1, 1913. * * * 
The allowance for depletion or exhaustion is measured by 
the cost, where property is acquired by purchase, lease, or 
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contract, after March 1,1913. The petitioners liave no cost 
other than the royalty payments and are entitled to deduct 
only such payments. The petitioner is entitled to no deduc¬ 
tion by reason of the depletion or exhaustion of the value 
of the contract. 

The provisions of the statute for apportionment of the 
deduction for depletion between lessor and lessee have ref¬ 
erence to situations other than that which is now before us. 

The provisions of the law with respect to a dis- 

32 covery value are clear and unambiguous. Such dis¬ 
covery can only be predicated upon the determina¬ 
tion for the first time of metal and metal value materially 
different from that already known to exist. It appears that 
the amount of ore in Fraction No. 1 had been, even on March 
1,1913, known with reasonable accuracy and that the owner 
of the tract had been allowed a basic value on tlje mineral at 
4.11 cents per pound and subsequent to its leasing the tract 
to petitioner it advised it that it did not wish tjhis rate dis¬ 
turbed. No showing has been made as to petitioner’s state¬ 
ment of the mineral content in the lease when entered into 
in 1919, nor has any evidence been adduced to show the 
actual discovery or determination of a materially increased 
content in the lease as the result of later operations. Ac¬ 
cordingly, we are of the opinion that the petitioner’s al¬ 
ternative contention should be denied. 

Judgment will be entered for the respondent. 

Now, Jan. 27, 1931, the foregoing Findings of Fact & 
Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 

33 United States Board of Tax Appeals, Washington. 

Docket No. 34087. 

Night Hawk Leasing Company, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of fact and opinion, pro¬ 
mulgated March 13, 1930, it is ordered and decided that 
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there are deficiencies of $5,822.89, $2,291.97, and $8,478.81 
for the years 1923,1924 and 1925, respectively. 

Enter. 

(Signed) EUGENE BLACK, 

Member United States Boajd of Tax Appeals. 

Entered Mar. 14, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

mvw. 

Now, Jan. 27, 1931, the foregoing Decision certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

34 United States Board of Tax Appeals, Washington. 
Docket No. 45273. 

Night Hawk Leasing Company, Petitioner, 
vs. 

Commissioner op Internal Revenue, Respondent. 
Decision. 

Pursuant to the Board’s findings of fact and opinion, pro¬ 
mulgated March 13, 1930, it is ordered and decided that 
there is a deficiency of $1,756.19 for the year 1926. 

Enter. 

(Signed) EUGENE BLACK, 

Member United States Boa.rd of Tax Appeals. 

Entered Mar. 14,1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tap Appeals. 


mvw 
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Now, Jan. 27,1931, the foregoing Decision certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals, 

35 United States Board of Tax Appeals, Washington. 
Docket No. 46248. 

Night Hawk Leasing Company, Petitioner, 

i 

VS. 

Commissioner of Internal Revenue, Respondent 
Decision. 

Pursuant to the Board’s findings of fact and[opinion, pro¬ 
mulgated March 13, 1930, it is ordered and I decided that 
there is a deficiency of $2,895.78 for the year 1927. 

Enter.. 

(Signed) EUGENE BLACK, 

Member United States Boapd of Tax Appeals. 

Entered Mar. 14,1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals j. 

mvw. 

Now, Jan. 27,1931, the foregoing Decision certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


3—5348 a 
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36 United States Board of Tax Appeals. Filed Sep. 13, 

1930. 

United States Board of Tax Appeals. 

Docket Nos. 34087, 45273, and 46348. 

Night Hawk Leasing Company, Petitioner, 
vs. 

Commissioner of Internal Kevenue, Respondent. 

Stipulation as to Court of Review. 

It is hereby agreed and stipulated by and between counsel 
for the respective parties, that a review of the decision and 
order of the United States Board of Tax Appeals in the 
above designated proceeding may be had before the Court of 
Appeals of the District of Columbia in accordance with the 
statutes made and provided and the regulations issued pur¬ 
suant thereto. 

GEO. E. H. GOODNER, 

Counsel for Petitioner. 

C. M. CHAREST, 

F., 

General Counsel, Bureau of Internal Revenue, 

Counsel for Respondent. 

Now, Jan. 27, 1931, the foregoing Stipulation certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 
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37 United States Board of Tax Appeals. Filed Sep. 13, 

1930. | 

In the Court of Appeals of the District of Columbia, 
-Term,-. 


No. —. 


Night Hawk Leasing Company, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

(Board of Tax Appeals Docket Numbers 34037, 45273, and 
46348.) j 


Petition for Review of the Decision of the United 
States Board of Tax Appeals. 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

I. Jurisdiction. 


Your petitioner is aggrieved by a decision of the United 
States Board of Tax Appeals rendered on March 14,1930, in 
the appeal of Night Hawk Leasing Company], versus Com¬ 
missioner of Internal Revenue, Dockets No.! 34087, 45273, 
and 46348 on the Board’s Docket, and respectfully submits 
its petition for a review thereof by this Honorable Court, 
in accordance with the provisions of Sections 1001, 1002, 
and 1003 of the Revenue Act of 1926, as amended by Sec¬ 
tion 603 of the Revenue Act of 1928. 

The parties, by their respective counsel, have agreed that 
the review of said decision shall be had in this Court, as 
evidenced by a stipulation filed with the Clerk of the Board 
in compliance with the provisions of Section 1002 ( d) of the 
Revenue Act of 1926. 
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II. Nature of Controversy. 

Petitioner respectfully represents to the Court: 

1. Petitioner, the Night Hawk Leasing Company, is a 
corporation, organized March 28, 1917, under the laws of 
Arizona and with principal office at Bisbee, Arizona. Ever 
since organization it has been engaged in the mining busi¬ 
ness as a lessee. 

38 2. Petitioner’s mining operations began in 1917 

and in 1918 it obtained a lease from the Phelps Dodge 
Corporation on a proven tract of ground, containing copper 
ore, designated “Fraction No. 1” claim, and located in the 
Warren Mining District, Cochise County, Arizona. This 
Fraction No. 1 claim had been owned by the Phelps Dodge 
Corporation since prior to March 1, 1913, and the Commis¬ 
sioner of Internal Revenue placed a value on the copper 
content of it as of March 1, 1913, of 4.11 cents per pound 
of copper in the ground. 

3. About the time of its organization petitioner also ob¬ 
tained a lease on what is known as the “Night Hawk” claim, 
which joins Fraction No. 1. It installed machinery and pro¬ 
ceeded with the underground workings, operating on both 
claims from one shaft opening. 

4. By May 27,1919, the underground workings disclosed 
valuable ground in each claim and on that date petitioner 
entered into a new lease agreement with the Phelps Dodge 
Corporation on the Fraction No. 1 claim, which lease was 
to extend until December 31,1923, with provisions for fur¬ 
ther extensions and provided that petitioner should pay all 
costs of operation and deliver to the lessor as royalties ten 
percent of the gross smelter receipts from the claim, when 
the net receipts per ton were $10.00 or less: when over 
$10.00 then a proportional increase. 

5. Petitioner’s operations continued through 1920 and 
1921. By 1922 a large body of valuable ore was blocked out 
which was continuous through the Night Hawk and Fraction 
No. 1 claims. Petitioner then prepared to apply to the Com¬ 
missioner of Internal Revenue for the establishment of a 
discovery value for depletion purposes in its income tax 
returns, under the provisions of Section 234 (a) (9) of the 
Revenue Act of 1921. It was advised by the Phelps Dodge 
Corporation, however, that the Commissioner of Internal 
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Revenue liad already established an en bloc Idepletion unit 
as of March 1,1913, on the Fraction No. 1 of 4.11 cents per 
pound of copper and that it, the Phelps Dodge Corporation, 
would agree to a division of this depletion deduction of 3 
cents to petitioner, the lessee, and 1.11 cents to itself. Peti¬ 
tioner accepted this division of the depletion deduction in 
lieu of applying for discovery depletion and jthe agreement 
•was confirmed by the Phelps Dodge Corporation in letter 
dated December 13, 1922. 

6. Petitioner proceeded to apply for a discovery value 
on the Night Hawk Claim, however, and the Commissioner 
of Internal Revenue allowed such discovery and allowed de¬ 
pletion deductions on the basis of it, in respect of the copper 
taken from the Night Hawk claim. 

39 7. In rendering its income tax returns for 1923, 

1924, 1925, 1926, and 1927, petitioner took depletion 
deductions in respect of the copper removed from Fraction 
No. 1 claim at the rate of 3 cents per pound and the Phelps 
Dodge Corporation took only 1.11 cents for the same years. 
Thus the total depletion deduction taken by lessor and les¬ 
see was 4.11 cents per pound, the amount theretofore deter¬ 
mined by the Commissioner of Internal Revenue to be the 
March 1, 1913, en bloc value of the copper in said claim. 

8. In auditing said returns the Commissioher of Internal 
Revenue disallowed the 3 cents per pound depletion taken 
by petitioner and allowed the Phelps Dodge Corporation 
only the 1.11 cents which it took. 

9. On the basis of such depletion disallowance, the Com¬ 
missioner of Internal Revenue asserted deficiencies against 
petitioner for the years 1923 to 1927, inclusive. In due 
time petitioner appealed to the United States Board of Tax 
Appeals and, after hearing, the Board promulgated its 
findings of fact and opinion on March 13,1930, and entered 
its decision on March 14, 1930, wherein it held that peti¬ 
tioner was not entitled to any depletion deduction in re¬ 
spect of the copper removed from Fraction No. 1 claim 
and thus sustained respondent. 


III. Assignments of Error. 


Petitioner believes and avers that errors were com¬ 
mitted by the Board to the damage and prejudice of peti¬ 
tioner as shown by the following: 
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1. The Board of Tax Appeals erred in finding and hold¬ 
ing that the first production of copper by petitioner from 
Fraction No. 1 claim was in 1923. 

2. The Board of Tax Appeals erred in holding that peti¬ 
tioner had no capital in the Fraction No. 1 lease and in fail¬ 
ing to find to the contrary. 

3. The Board of Tax Appeals erred in failing to find and 
hold that petitioner’s equity or capital value in said lease 
at the time of execution was a gift of capital to it which the 
law recognizes for depletion purposes. 

4. The Board of Tax Appeals erred in failing to find and 
hold that the lease agreement of May 29, 1919, between 
petitioner and the Phelps Dodge Corporation, covering 
Fraction No. 1 claim, provided for a division of net smelter 
returns in the ratio of 90% and 10%, respectively, when 
the net returns were less than $10.00 per ton, and an in¬ 
crease of 1% to lessor for each $1.00, or fraction 

40 thereof, increase per ton in net smelter returns. 

5. The Board of Tax Appeals erred in failing to 
find and hold that the average royalty per pound of copper 
received by the lessor on Fraction No. 1 claim throughout 
the years in controversy was 2.17 cents, when the record 
discloses such fact. 

6. The Board of Tax Appeals erred in failing to find and 
hold that the net value to petitioner as of 1922 of all the 
copper produced from Fraction No. 1 was 3.935 cents, 
arrived at by discounting the total operating profits for 5 
years at 10% and 4%, or by a discount factor of .702675, 
when the record discloses such fact. 

7. The Board of Tax Appeals erred in holding that the 
provisions of the statute for apportionment of the deple¬ 
tion deduction between lessor and lessee do not apply to 
this ease. 

8. The Board of Tax Appeals erred in failing to find and 
hold that the apportionment of the depletion deduction be¬ 
tween petitioner and the lessor was a reasonable and 
equitable apportionment as of the date of execution of said 
lease and throughout the years in controversy. 

9. The Board of Tax Appeals erred in holding that peti¬ 
tioner is not entitled to the depletion deduction of 3 cents 
per pound which it took in its income tax returns. 

10. The Board of Tax Appeals erred in holding that the 
3 cents per pound depletion deduction is not allowable be- 
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cause the discovery value of the adjoining claim, as deter¬ 
mined by the Commissioner of Internal Revenue, was not 
in excess of the March 1, 1913 value as determined by him. 

11. The Board of Tax Appeals erred in finding and hold¬ 
ing that the discovery value allowed by respondent on the 
adjoining claim, the Night Hawk, was only .10785 cents per 
pound of copper when in fact it was 10.785 cents per pound. 

12. The Board of Tax Appeals erred in holding that the 
costs of development of Fraction No. 1 lease were cap¬ 
italized as the cost of the adjoining lease by petitioner and 
that they were properly amortized as such, j 

13. The Board of Tax Appeals erred in failing to find 
and hold that, in lieu of the 3 cents depletion, petitioner 
was entitled to a depletion deduction based on discovery 
value and that such discovery value was not less than that 
allowed by respondent on the adjoining Night Hawk claim, 
and in any event was not less than 3 eentsi per pound of 

copper. 

41 14. The Board of Tax Appeals erred in entering 

its decision wherein it found and held that the defi¬ 
ciencies asserted by respondent were proper. 

Wherefore petitioner prays that this Honorable Court 
will review the said findings, opinion and decision of said 
Board of Tax Appeals and reverse and set aside the same 
insofar as the aforesaid assigned errors apply, and therein 
find for petitioner, and grant such other and further relief 
as petitioner may be entitled to, or which to the Court may 
seem equitable and proper. 

GEO. E. H. GOODNER, 

Attorney for Petitioner, 
Address: Munsey Building, Washington, D. C. 

District of Columbia, $$: 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, Mr. Geo. E. H. Goodner, who 
being duly sworn according to law deposes and says that 
he is the attorney for the above named petitioner, and that 
as such he has authority to sign and did sign the foregoing 
petition; that he has read the same and that the facts set 
forth therein are true to the best of his knowledge and 
belief, and that the said petition is signed ip good faith. 

GEO. E. H. GOODNER. 


40 


NIGHT HAWK LEASING COMPANY VS. 


Subscribed and sworn to before me this 13th day of Sep¬ 
tember, 1930. 

[Seal of Florence M. Stephenson, Notary Public, Dis¬ 
trict of Columbia.] 

FLORENCE M. STEPHENSON, 

Notary Public. 

My commission expires April 28, 1931. 

42 United States Board of Tax Appeals. Filed Sep. 
13, 1930. 

In the Court of Appeals of the District of Columbia,- 

Term,-. 

No.—. 

Night Hawk Leasing Company, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
(Board of Tax Appeals Docket Nos. 34087, 45273, 46348.) 

Notice of Filing Petition for Review. 

To C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C., 

Attorney for Respondent: 

Please take notice that on the 13th day of September, 
1930, the undersigned will present to the U. S. Board of 
Tax Appeals and file with the Clerk thereof a petition for 
review by the Court of Appeals of the District of Colum¬ 
bia of the final order and decision of the Board rendered 
and entered on its records March 14th, 1930, in the appeal 
of the above named petitioner to said Board, Docket 
Numbers 34087, 45273, and 46348, a copy of which petition 
for review is attached hereto. 

Dated at Washington, D. C., this 13th day of September, 
1930. 

GEO. E. H. GOODNER, 

Attorney for Petitioner, 
AddressMunsey Building, Washington, D. C. 
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I hereby accept service of copy of the above notice and 
acknowledge receipt of copy of petition fori review this 
13th day of September, 1930. j 

C. M. CHAKEStT, 

General Counsel, Bureau of Internal Revenue, 

Attorney for B\espondent. 

j 

Now, Jan. 27, 1931, the foregoing Petition for Review & 
Notice of Filing, certified from the record as a. true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk TJ. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. Lodged Nov. 
7, 1930. 


United States Board of Tax Appeals. Filed Dee. 20, 1930. 
United States Board of Tax Appeals. 

Dockets No. 34087, 45273, and 46248. 

Night Hawk Leasing Company, Petitioner, 


vs. j 

' Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

The above designated proceedings were consolidated for 
trial and came on for hearing in Washington,; D. C., before 
the Honorable Eugene Black, Member of the United States 
Board of Tax Appeals, on December 10,1929] at 11 o’clock 
A. M. 1 

T. O. McGrath, Esq., Tampa, Florida, appeared on 
behalf of petitioner and Maxwell E. McDowell, Esq. and 
Frank B. Schlosser, Esq., (C. M. Charest, jEsq., General 
Counsel, Bureau of Internal Revenue), appeared on behalf 
of respondent. 

The following proceedings took place at the hearing: 

Petitioner amended its petition in the ease Docket No. 
45273, so as to allege that the amount in controversy is 
$6,690.00 instead of $4,933.81. 
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On permission of the Board petitioner filed copies of the 
statements showing the manner of computing all alleged 
deficiencies which accompanied the deficiency letters, copies 
of which were attached to the petitions. 

Petitioner orally amended all three petitions so as to al¬ 
lege as an alternative contention that if the Board finds 
that petitioner is not entitled to deduct depletion in the 
various years at the rate of 3c per pound of copper as 
claimed, then petitioner is entitled to depletion deductions 
in the various years, based upon discovery fcalue. To this 
amendment respondent entered a general denial. 

44 The following is a narrative statement of all the 
evidence offered at the hearing which is material to 
the assignments of error as testified to by T. 0. McGrath 
Ass’t Secy, of petitioner and a witness on behalf of peti¬ 
tioner. 

The Night Hawk Leasing Company, petitioner, was in¬ 
corporated March 28, 1917, under the laws of Arizona, for 
the purpose of engaging in mining, and with an authorized 
capital stock of $100,000.00, all of which was paid in cash. 
It began operations in 1917 on what is known as the “Night 
Hawk” mining claim, located in the Warren Mining Dis¬ 
trict of Cochise County, Arizona. 

In 1918 petitioner obtained a lease from the Phelps Dodge 
Corporation on what is known as “Fraction No. 1” claim 
and the sofith 450 feet of the “Tuscorora” claim, each of 
which adjoined the Night Hawk claim. By 1919 its opera¬ 
tions had reached the point that there were indications of 
valuable ground in both the Fraction No. 1 and the Night 
Hawk claims. 

On May 27,1919, petitioner entered into a new lease with 
the Phelps Dodge Corporation covering the Fraction No. 1 
and Tuscorora claims. (Petitioner’s Exhibit No. 1.) The 
term of said lease was to extend to December 31,1923, but, 
owing to shut-downs of the Phelps Dodge smelter, it was 
extended from time to time until July 1,1929, when it termi¬ 
nated and all work by lessee under it ceased. 

Petitioner developed both the Night Hawk claim and the 
Fraction No. 1 through one opening or shaft which was 
located on the Night Hawk claim. No profit had been made 
up to December 31, 1921, but there were indications that 
discovery of a good sized ore body should be made. By De- 
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cember, 1922, it was known that a large tonnage of com¬ 
mercial ore would be mined. This ore was in one continu¬ 
ous body extending across the Night Hawk apd Fraction 
No. 1 claims. 

None of the ground leased by petitioner had been ex¬ 
plored or developed. Petitioner’s first produetibn began on 
the Fraction No. 1 claim in 1923 and it first showed a profit 
in 1923, but in 1922 the question of depletion deductions in 
connection with its income tax returns arose, lit proposed 
to apply to the Commissioner of Internal Revenue for a 
discovery value on which to base such deductions, but the 
Phelps Dodge Corporation objected to such application on 
Fraction No. 1 claim and in lieu thereof offered to petitioner 
the right to 3b per pound deduction of the total 4.11b per 
pound which the Commissioner of Internal Revenue was al¬ 
lowing- it as fee owner of the claim. This offer was accepted 
by petitioner and confirmed by Phelps Dodge Cor- 
45 poration in letter dated December 13,1922 (infra). 

The Phelps Dodge Corporation was the owner of a 
large group of mining claims in the Warren Mining Dis¬ 
trict and prior to December 13, 1922, the Comknissioner of 
Internal Revenue had placed an en bloc value Of 4.11 cents 
per pound on the copper in place in said claims. This allow¬ 
ance applied to the claims which Phelps Dodge Corporation 
had leased to petitioner. However, the Phelps Dodge 
Corporation, in accordance with the aforesaid agreement, 
took depletion deductions for the years 1922; to 1926, in¬ 
clusive, in respect of said Fraction No. 1 claim) of only 1.11 
cents per pound, as evidenced by its letter dated February 
25, 1928', (infra) and left the remaining 3 cents per pound 
for petitioner to take in its tax returns. 

Petitioner took the 3 cents per pound as a depletion de¬ 
duction in its income tax returns for the years involved 
here, upon the ore produced from the Fraction No. 1 claim 
and did not apply to the Commissioner of Internal Revenue 
for a discovery value on it. However, petitioner did apply 
for a discovery value on that portion of the ore body which 
lay in the Night Hawk claim and the Commissioner of In¬ 
ternal Revenue allowed a discovery value on fit and deple¬ 
tion deductions in respect of the ore produced;therefrom of 
10.785 cents per pound. 
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The factors or steps entering into computation of a dis¬ 
covery value are: 

1. Estimate of the amount of ore in place and the metal 
contents and recoverable value of same. 

2. Estimate of the cost of removing the ore. 

3. The difference is operating profit. 

4. Deduct from operating profit the estimated cost of 
equipment and development. 

5. The remainder discounted at a certain rate for a cer¬ 
tain life is the discovery value for depletion. 

In arriving at the discovery value of the Night Hawk 
claim as of March 1, 1922, respondent determined the fol¬ 
lowing factors, as set forth in valuation memorandum dated 
April 3, 1926, of the Engineering Division of the Income 
Tax Unit. 


1. Pounds of copper in oxide ore body.... 5,713,625 
“ “ “ “ sulphide “ “ . .. 932,337 

Total recoverable pounds copper.6,645,962 


Market value of copper, 15 cents per lb. 

46 2. Cost of removing the ore 10.4236 cents per pound. 

3. Operating profit per 

pound . 4.5764 cents per pound. 

4. Cost of equipment. $13,567.65 

Cost of development. 116,568.01 


Total .$130,135.66 

5. Discount factor, for 3 years, at 10% and 4% .792993. 

The amount of $130,135.66 shown in item No. 4 above, 
which includes this cost of development and equipment on 
both Night Hawk and Fraction No. 1 claim-, was all charged 
against the Night Hawk claim by the Commissioner of In¬ 
ternal Revenue in arriving at the discovery value of the 
Night Hawk, and none of said amount was allocated to the 
Fraction No. 1 claim. 

The total pounds of copper produced by petitioner from 
the Night Hawk and Fraction No. 1 claims for the years 
involved were as follows: 
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Year. Night Hawk. Fraction No. 1. 

1923 .2,650,801 748,184 

1924 . 619,953 381,389 

1925 .1,322,818 ! 1,676,422 

1926 .1,168,569 1,652,000 

1927 .1,759,101 715,006 


Total lbs. copper produced.. 7,521,242 5,173,001 

Petitioner’s operating profit for tbe years 1923 to 1927 
inclusive on tbe Night Hawk and Fraction No. 1 claims, af¬ 
ter allowing for depreciation on equipment, was 5.7431 cents 
per pound of copper produced. 

The discount factor for 5 years at 10% and 4% taken 
from Hoskold’s Tables, is .702675. 

The total royalties paid by petitioner to the Phelps Dodge 
Corporation from Fraction No. 1 claim, for the years 1923 
to 1927, inclusive, on ore extracted from Fraction No. 1, 
were as follows: 


1923 .I $10,310.03 

1924 .| 6,182.10 

1925 .i. 36,208.02 

1926 .1. 38,189.44 

1927 .[. 21,344.88 


Total 


i $112,234.47 


Respondent has disallowed all of the depletion taken by 
petitioner on copper produced from Fraction No. 1 claim. 
The first indication which petitioner had of the disallow¬ 
ance was contained in Revenue Agent’s Report dated 
47 June 8, 1927. 

The following is a true copy of the lease executed 
May 27, 1919, by and between the Phelps Dodge Corpora¬ 
tion and petitioner. 


“Mining Lease. 

This agreement, made and entered into this 27th day 
of May, 1919, by and between Phelps Dodge Corporation, a 
corporation duly organized and existing under land by vir¬ 
tue of the laws of the State of New York, and lawfully en¬ 
gaged in its corporate business in the County! of Cochise, 













46 


NIGHT HAWK LEASING COMPANY YS. 


State of Arizona, first party, and Night Hawk Leasing Com¬ 
pany, a corporation duly organized and existing under and 
by virtue of the laws of the State of Arizona, second party, 

Witnesseth: 

That, for and in consideration of the mutual covenants, 
conditions and agreements herein contained, the parties 
hereto have agreed, and by these presents do agree, each 
with the other, as follows: 

1. First party leases to second party the following de¬ 
scribed property situated in the Warren Mining District, 
County of Cochise, State of Arizona, to-wit: 

‘No. 1’ lode mining claim, United States patent for which 
is recorded in the office of the County Recorder of Cochise 
County, Arizona, in Book 26, Record of Mines, at page 291 
thereof; 

A portion of the ‘Tuscarora’ lode mining claim, United 
States patent for which is recorded in the office of said 
County Recorder in Book 26, Record of Mines, at page 289 
thereof, said portion being bounded by a line beginning at 
corner No. 8, a common corner of the ‘No. 1’ lode mining 
claim and the said ‘Tuscarora’ lode mining claim, and 
running thence South 15° 25' West 427.3 feet to corner No. 
1 of the said ‘Tuscarora’ lode mining claim, thence South 
85° 30' East 600 feet to corner No. 2 of the said ‘Tuscarora’ 
lode mining claim, thence North 12° 9' East 427.3 feet to 
point X on the East side-line of the said ‘Tuscarora’ lode 
mining claim, and thence North 85° 53' West 576 feet to 
the point of beginning; and 

First party’s undivided One-fourth (%) interest in the 
‘Night Hawk’ mining claim, the location notice of which is 
of record in the office of said County Recorder, in Book 13, 
Record of Mines, at page 27 thereof. Said premises 
48' are leased to second party for the purpose and with 
the right and privilege of carrying on mining op¬ 
erations and extracting ores therefrom, beginning with the 
day and year first above written, until the 31st day of De¬ 
cember, 1923. 

2. Second party shall ship and deliver all non-lead-bear- 
ing ores, or ores not containing lead in commercial quanti¬ 
ties, mined on or removed from said leased premises dur¬ 
ing the life of this lease to first party’s reduction works at 
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Douglas, Arizona, and first party agrees to receive said 
ores, not to exceed One Thousand (1000) tons 'pi ore or a 
maximum of One Hundred and Fifty Thousand (150,000) 
pounds of copper per month, hut with the optiofi to receive 
any excess which second party may produce, jand agrees 
to pay second party for the same in accordance With the net 
smelter returns, after paying all freight and treatment 
charges, and after deducting royalties due first party as 
hereinafter set forth, said smelter returns to be based upon 
the following payments and deductions: 

Payments. 

Gold: If .03 ounces or more per ton contained, at $19.00 
per ounce. j 

Silver: Pay for 95% of the contents, except when in 
the form of chloride (Agcl) in which case 50 % of the Ag 
will be paid for, at the New York quotation. 

Copper: Pay for 90% of the contents as peri wet assay, 
provided the minimum deduction shall be 12 founds per 
ton of ore at the New York quotation for electrolytic wire 
bars, less 3(i per pound when said quotation is 16^ or less, 
increasing said deduction 14 c for each one cent! increase in 
quotation over 16^. 

New York Quotation: By this is understood the average 
quotations for silver and copper as published in the New 
York Engineering & Mining Journal for the week ending 
with Wednesday prior to sampling by first party. 

Iron and Lime: Pay for full contents Fe & CaO at 4? per 
unit. 

Deductions. 

Treatment Charge: On ore delivered f. o. b. the reduction 
works of the first party, Douglas, Arizona, $3.p0 base per 
ton of 2000 pounds dry weight. 

49 Silica plus Alumina: Charge for full contents Si02 

plus A1203 at 64 per unit. 

Zinc: Charge for all Zn in excess of 8% at 23% per unit. 

The weights, moisture, sampling and assays! of the first 
party, at its reduction works, Douglas, Arizona, shall be 
the basis for settlement. Assay differences shall be settled 
by umpire. 
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In case second party shall mine or remove from said 
leased premises any lead-bearing-ores, or ores containing 
lead in commercial quantities during the life of this lease, 
first party shall provide for the marketing or treatment 
thereof, and second party shall ship all such ores to such 
purchaser or purchasers of such reduction works as first 
party may from time to time designate, the proceeds of 
such ores to be accounted for and disposed of in such equita¬ 
ble manner as may hereafter be agreed upon. 

3. If under this lease any copper ore is developed or 
mined in which sulphur exceeds the copper contents, ship¬ 
ment of such ore shall be kept separate from that of oxi¬ 
dized ore, and the first party shall not be required to re¬ 
ceive a tonnage of ore containing such excess sulphur 
greater than the tonnage of such oxidized ore in any month, 
but first party may, at its option, receive a greater tonnage 
of ore containing such excess sulphur. The ores and all 
shipments of ore mined or removed by second party from 
the said ‘Night Hawk’ mining claim during the life of this 
lease shall be kept entirely separate from the ores and 
shipments of ore mined or removed by second party from 
the said ‘No. 1’ and ‘Tusearora’ mining claims, and separate 
returns shall be made as to each. 

4. It is agreed that, in making settlement for all ores 
mined or removed from said ‘No. 1’ and ‘Tusearora’ mining 
claims and shipped to first party’s reduction works as above 
provided, first party shall be entitled to withhold royalties, 
based on the net smelter returns as follows: 

When the net smelter returns amount to $10.00 or less 
per ton, the royalty will be 10% and for each one dollar 
($1.00) or fraction thereof increase in the net smelter re¬ 
turns, per ton, the royalty shall be increased 1% provided 
the maximum royalty shall be 50%. 

And, inasmuch as first party owns and hereby leases to 
second party an undivided One-fourth (%) interest in the 
said ‘Night Hawk’ mining claim, it is agreed that, in making 
settlement for all ores mined or removed from said ‘Night 
Hawk’ mining claim and shipped to first party’s reduction 
works, as above provided, first party shall be entitled to 
withhold, as royalties, based on the net smelter returns, one- 
fourth (%) of the amount of royalties provided to be with- 
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held in connection with ores mined or removed from 
50 the said ‘No. 1’ and ‘Tuscarora’ mining claims. 

5. In case of strikes, fires, or any other cause of 
disturbance, beyond the control of first party, affecting its 
smelting operations, in whole or in part, first .party shall 
have the right to refuse to receive shipment^ under this 
lease until the termination of said disturbance, and first 
party shall not be liable to second party because of refusal 
to receive said shipments. 

6. Second party shall discharge promptly all indebted¬ 
ness or liability incurred by it for or on account of labor 
or materials employed or used in or about the work or 
operations under this lease, and shall at all times keep said 
premises free from liens or charges for or op account of 
such labor or materials, and shall furnish to first party 
due proof of the payment of all claims on account of labor 
or material used in the operation of said mines, as a con¬ 
dition precedent to receiving payment from first party for 
ores extracted from said property. First party shall have 
the right to examine the records of second party and to 
demand at any time proof of the payment of nil indebted¬ 
ness incurred in the operation of this lease, before making 
settlement for ores shipped hereunder. Second party shall 


also keep posted on said premises the notice of non-lia¬ 
bility for labor or materials furnished, as ; required by 
Chapter 67 of the Laws of Arizona of 1915, Regular Ses¬ 
sion. Second party shall also carry employers’ liability 
insurance in some solvent insurance company satisfactory 
to first party, for the purpose of protecting the parties 


hereto against any liability for damages on account of acci¬ 
dents or injuries to workmen or laborers employed by sec¬ 
ond party in or about the work carried on under this lease. 

7. Second party shall do all work in a gopd and work¬ 
manlike manner, and in a manner satisfactory to first 
party, and shall leave all shafts, winzes, drifts and raises 
open and clear of obstructions on the expiration of this 
lease. First party shall have the right to enter the prem¬ 
ises for the purposes of inspecting the work done, and if 
second party shall fail to comply with any of the provisions 
of this lease, first party shall have the right to take imme¬ 
diate charge of the premises and to terminate this lease 


without notice. All buildings erected and all shafts sunk 


4—5348o 
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by second party on said premises shall be of such size and 
in such locations as shall be satisfactory to first party. 

8. Except in ease of strikes or other causes beyond the 
control of second party, its failure for a period of thirty 
(30) or more consecutive days to operate said premises 
under this lease shall, at the option of first party, forfeit 
this lease and entitle first party to resume immediate pos¬ 
session of said premises without notice. All workmen and 
laborers employed by second party in or about the work 
carried on under this lease, and any scale or scales of 
wages that may be paid by second party to such workmen 
or laborers, shall be such as are satisfactory to first 
party. 

51 9. First party shall have the riaht at all times to 

enter into and upon and to operate in, through or 
over said premises, whenever it shall be necessary to do so 
in operating adjoining claims or properties. First party 
shall have the right at all times to occupy and use any part 
of the surface of said premises not actually occupied by 
the buildings of second party. All buildings and improve¬ 
ments erected by second party on said premises shall be 
left on said premises at the expiration of this lease, and 
shall become the property of the first party, but second 
party shall have the right to remove from said premises 
any machinery or tools belonging to it. 

10. It is further agreed that, if second party shall dur¬ 
ing the life of this lease develop shipping ore in sufficient 
quantity to enable it to ship a tonnage thereof equal to or 
exceeding ten times the number of feet of development 
work done by second party, that is to say, the number of 
feet of shafts, winzes, drifts and raises, second party shall 
thereafter continue development work during the remain¬ 
der of the period of this lease, at the same minimum rate, 
that is to say at the rate of one foot of development for 
each ten tons of ore mined and shipped. 

11. Second party undertakes the work herein contem¬ 
plated solely on its own knowledge of the ground herein 
leased, or on information obtained from others than the 
representatives of first party, and first party will not make 
any payment for exploration or dead work performed by 
second party under this lease, or for any other expenses of 
second party in carrying on operations under this lease. 
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12. This lease shall not be assigned to a tim'd party with¬ 

out the written consent of first party, it being understood 
and agreed that the parties whose names afe subscribed 
hereto are the only parties in interest in this lease, either 
directly or indirectly, and that no other party shall acquire 
an interest in this lease without the written consent of first 
party. j 

13. This agreement shall supersede and take the place of 
all prior leases and agreements between the' same parties 
respecting the above described premises, or any thereof, 
and particularly that certain agreement between the parties 
hereto dated the 4th day of June, 1917, covering the said 
‘Night Hawk’ mining claim, and that certain agreement 
between the parties hereto dated the 29th day of October, 
1918, covering the said ‘No. 1’ mining claim and the above 
described portion of the said ‘Tuscarora’ mining claim, 

and that, all such prior leases and agreements, and 
52 particularly the two agreements last hereinabove 

referred to, shall be and are hereby terminated, as 
of this date. 

In witness whereof the parties hereto have executed this 
agreement in duplicate, the day and year first hereinabove 
written. 

PHELPS DODGE CORPORA¬ 
TION, 

(Signed) By G. H. DOWELL, 

Its Manager of Copi^er Queen Branch, \First Party. 

NIGHT HAWK LEASING COM¬ 
PANY, 

(Signed) By EMIL MARKS, | 

Its President, Second Party. 

(Signed) A. T. BOWLE, 

Sec’t.” I 

The following is a true copy of letter of Phelps Dodge 
Corporation dated December 13,1922: j 

“New York, December 13, 1922. 

__ i 

Night Hawk Leasing Company, j 

Bisbee, Arizona. • | 

Gentlemen : 

In regard to the meeting held in Bisbee with your repre¬ 
sentatives, Messrs. James McKenna and T. 0. McGrath, at 
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which time they advised that your Company intended to 
establish a discovery for purpose of determining depletion 
on the mineral extracted under the lease: 

This is to confirm our statement that the Phelps-Dodge 
Corporation does not wish to establish any discovery upon 
its ground which you hold under lease, as it has already 
established a value on its mining property as of March 1, 
1913; and we hereby confirm our agreement with your rep¬ 
resentatives that we will split our depletion allowance as 
of March 1, 1913, of 4.lip per pound, giving you 3p to 
apply against the operating profit on that portion of min¬ 
eral extracted and sold by you on which we receive a roy¬ 
alty, and taking 1.11 if per pound to apply against the roy¬ 
alties received from your company under the lease. 

Yours truly, 

(Signed) PHELPS DODGE CORPORATION, 
By MATTHEW G. FLEMING, 

General Counsel.” 

53 The following is a true copy of letter of A. T. 

Thompson, Secretary and Treasurer of Phelps 
Dodge Corporation, dated February 25, 1928: 

“Phelps Dodge Corporation. 

99 John Street, Corner Cliff St., 

New York, February 25, 1928. 

Night Hawk Leasing Company, 

Bisbee, Arizona. 

Deab Sms: 

Referring to our exchange of wires regarding depletion 
matter, we hereby confirm, as stated in our telegram of 
February 18,1928, to Mr. T. 0. McGrath, that for the years 
1922 to 1926, both inclusive, and up to the end of your lease 
in 1927, we have taken depletion on all copper production 
from the ‘No. 1 Fraction’ claim under lease to you at the 
rate of 1.03 cents per pound and no more. This is in ac¬ 
cordance with the understanding which we had with you 
under date of December 13, 1922, when it was agreed that, 
as to the claims under lease to you, including the ‘No. 1 
Fraction’, we would split our depletion allowance as of 
March 1, 1913 to 4.11 cents per pound, giving you 3 cents 
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and taking 1.11 cents per pound for our own account. The 
fact that we have not taken the full amount allowed us by 
the agreement cannot, we take it, affect you adversely, as 
such under-claim on our part is in favor of the government. 
You are therefore entitled to depletion for the period above 
referred to on the ‘No. 1 Fraction’ at the rate of 3 cents 
per pound. 

Yours truly, j 

(Signed) A. T. THOMSON, 

Secretary and treasurer.” 

WKF :IC. 

The foregoing is a true and complete statement of the 
proceedings and of the evidence introduced at the trial in 
this case, which are material to the assignments of error 
set out in the petition for review. 

GEO. E. H. GOODNER, 
Attorney for Petitioner, 
Munsey Building, Washington, D. C. 

\ 

54 Respondent has no objection to (he foregoing 
statement. 

C. M. CHAREST, 

F., I 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

The foregoing is a complete statement of tile proceedings 
had and of the evidence introduced at the trial in this case, 
as settled by the Board of Tax Appeals this 20 day of 
December, 1930. i 

eugene Black, 

Member United States Board of Tdx Appeals. 

Now, Jan. 27,1931, the foregoing Statement of Evidence 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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55 United States Board of Tax Appeals. Filed Dec. 
20, 1930. 

United States Board of Tax Appeals. 

Docket Nos. 34087, 45273, and 46348. 

Night Hawk Leasing Company, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Designation of Record. 

To the Clerk of the U. S. Board of Tax Appeals: 

Will you please include in the transcript of record for the 
Court of Appeals of the District of Columbia the follow¬ 
ing: 

1. The docket entries of proceedings before the Board. 

2. The pleadings before the Board. 

3. The statements which accompanied the respective 
deficiency letters dated December 8, 1927, March 18, 1928, 
and September 17, 1929, which statements were filed with 
the permission of the Board at the hearing on December 
10, 1929. (See page 4, transcript of record, lines 1 to 13, 
inclusive.) 

4. The findings of fact, and opinion of the Board pro¬ 
mulgated March 13,1930. 

5. The decision of the Board entered March 14, 1930. 

6. The petition for review. 

7. The statement of evidence as settled by the Board. 

8. The stipulation as to the Court of Review. 

9. This prsacipe. 

Respectfully, 

GEO. E. H. GOODNER, 

Attorney for Petitioner, 
Address: Munsey Building, Washington, D. C. 

I hereby accept service of a copy of the foregoing desig¬ 
nation of record this 20th dav of December, 1930. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 
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Now, Jan. 27, 1931, the foregoing Praecipe certified from 
the record as a true copy. j 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMjBLE, 

Clerk U. S. Board of Tax Appeals. 

56 United States Board of Tax Appeals. 

Docket Nos. 34087, 45273, 46248. j 
Night Hawk Leasing Company, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled 
proceeding in the Court of Appeals of the District of Co¬ 
lumbia be and it is extended to February 16, 1931. 
(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., January 12, 1931, 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

B. D. GAMBLE, 

Clerk. 

57 United States Board of Tax Appeals. 

Docket Nos. 34087, 45273, and 46248. 

Night Hawk Leasing Company, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition for 
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review of tie above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to January 12, 1931. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Nov. 7,1930. 

A true copy. Teste: 

[Seal IT. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 

B. D. GAMBLE, 

Clerk. 

Endorsed on eover: Board of Tax Appeals. No. 5348. 
Night Hawk Leasing Company, appellant, vs. David Burnet, 
Commissioner of Internal Revenue. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jan. 29,1931. Henry W. Hodges, 
Clerk. 
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No. 5348. 


Night Hawk Leasing Company, Petitioned., 
v. 

Commissioner op Internal Revenue, Respondent. 


On Petition for Review of Decision of the United 
States Board of Tax Appeals. 


BRIEF OF PETITIONER. 

I. STATEMENT OF THE CASE, j 

This case is before the Court on a petition for 
review of the decision of the United States Board 
of Tax Appeals. 

Timely appeals were made by petitioner to the 
United States Board of Tax Appeals from determi¬ 
nations of deficiencies in income tax by the Commis¬ 
sioner of Internal Revenue for the years 1923 to 
1927, inclusive, as set out in his deficiency letters 
bearing dates December 8, 1927; May 31,1929; and 
September 17, 1929 (R. 7-25, inc.). These appeals 
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were given docket numbers 34087, 45273, and 46248, 
respectively, by the Board. The deficiencies asserted 
were (R. 27): 


1923 . $5,822.89 

1924 . 2,291.97 

1925 . 8,478.81 

1926 . 1,756.19 

1927 . 2,895.78 


In arriving at the income on which said deficien¬ 
cies were based the Commissioner allowed no de¬ 
pletion deduction in respect of the copper mined 
from petitioner’s lease on “Fraction No. 1” claim. 
Petitioner alleged that it was entitled to deduct 
either 3 cents per pound as its reasonable share of 
the 4.11 cents allowed on the fee to both lessor and 
lessee, or in lieu thereof to deduct depletion based 
on a discovery value (R. 27). 

All three appeals were heard by the Board on De¬ 
cember 10, 1929, and the Board promulgated its 
Findings of Fact and Opinion on March 13, 1930, 
wherein it sustained the determinations of the Com¬ 
missioner (R. 26-31). Pursuant to said findings and 
opinion, the Board entered its Decisions on March 
14, 1930, wherein it ordered and decided that the 
deficiencies were those asserted by the Commis¬ 
sioner (R. 31-33). 

By stipulation the petition to review is taken to 
this Court. 


n. FACTS. 


The material facts in the case are so clearly and 
concisely set out in the Board’s findings of fact (R. 
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27-8), coupled with the narrative statement of the 
evidence (R. 41-53) that a re-statement of them here 
would be mere repetition. Therefore, in the interest 
of brevity, the findings of fact of the Board, subject 
to the errors hereinafter noted, and the narrative 
statement of the evidence are incorporated here by 
reference. 

III. ASSIGNMENTS OF ERROR. 

i 

The petition for review sets out the following;as¬ 
signments of error: 

1. The Board of Tax Appeals erred in finding and 
holding that the first production of copper by peti¬ 
tioner from Fraction No. 1 claim was in 1923. 

2. The Board of Tax Appeals erred in holcjing 
that petitioner had no capital in the Fraction Np. 1 
lease and in failing to find to the contrary. . 

3. The Board of Tax Appeals erred in failing to 
find and hold that petitioner’s equity or capital value 
in said lease at the time of execution was a gift of 
capital to it which the law recognizes for depletion 
purposes. 

4. The Board of Tax Appeals erred in failing .to 
find and hold that the lease agreement of May! 29, 
1919, between petitioner and the Phelps Dodge Cor¬ 
poration, covering Fraction No. 1 claim, provided 
for a division of net smelter returns in the ratio of 
90 per cent and 10 per cent, respectively, when the 
net returns were less than $10.00 per ton, and an in¬ 
crease of 1 per cent to lessor for each $1.00, or frac¬ 
tion thereof, increase per ton in net smelter returns. 

5. The Board of Tax Appeals erred in failing to 
find and hold that the average Toyalty per pound of 
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copper received by the lessor on Fraction No. 1 
claim throughout the years in controversy was 2.17 
cents, when the record discloses such fact. 

6. The Board of Tax Appeals erred in failing to 
find and hold that the net value to petitioner as of 
1922 of all the copper produced from Fraction No. 
1 was 3.935 cents, arrived at by discounting the total 
operating profits for 5 years at 10 per cent and 4 
per cent, or by a discount factor of .702675, when 
the record discloses such fact. 

7. The Board of Tax Appeals erred in holding 
that the provisions of the statute for apportionment 
of the depletion deduction between lessor and lessee 
do not apply to this case. 

8. The Board of Tax Appeals erred in failing to 
find and hold that the apportionment of the deple¬ 
tion deduction between petitioner and the lessor was 
a reasonable and equitable apportionment as of the 
date of execution of said lease and throughout the 
years in controversy. 

9. The Board of Tax Appeals erred in holding 
that petitioner is not entitled to the depletion deduc¬ 
tion of 3 cents per pound which it took in its income 
tax returns. 

10. The Board of Tax Appeals erred in holding 
that the 3 cents per pound depletion deduction is not 
allowable because the discovery value of the adjoin¬ 
ing claim, as determined by the Commissioner of 
Internal Revenue, was not in excess of the March 1, 
1913, value as determined by him. 

11. The Board of Tax Appeals erred in finding 
and holding that the discovery value allowed by re¬ 
spondent on the adjoining claim, the Night Hawk, 
was only .10785 cents per pound of copper when in 
fact it was 10.785 cents per pound. 
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12. The Board of Tax Appeals erred in holding 

that the costs of development of Fraction No. 1 lease 
were capitalized as the cost of the adjoining lease 
by petitioner and that they were properly amortized 
as such. ■' it 

13. The Board of Tax Appeals erred in failihg to 
find and hold that, in lieu of the 3 cents depletion, 
petitioner was entitled to a depletion deduction 
based on discovery value and that such discovery 
value was not less than that allowed by respondent 
on the adjoining Night Hawk claim, and in any event 
was not less than 3 cents per pound of copper. 

14. The Board of Tax Appeals erred in entering 
its decision wherein it found and held that the defi¬ 
ciencies asserted by respondent were proper. 

IV. THE LAW 

The provisions of law involved in these proceed¬ 
ings are as follows: 

Revenue Act of 1921: 

“Sec. 234(a). That in computing the net in¬ 
come of a corporation subject to the tax imposed 
by section 230 there shall be allowed as deduc¬ 
tions: 

*#*#**!• 

(9) In the case of mines, oil and gas wells, 
other natural deposits and timber, a reasonable 
allowance for depletion and for depreciation of 
improvements, according to the peculiar condi¬ 
tions in each case, based upon cost including 
cost of development not otherwise deducted: 
Provided, That in the case of such properties 
acquired prior to March 1,1913, the fair market 
value of the property (or the taxpayer’s inter- 
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est therein) on that date shall be taken in lieu 
of cost up to that date: Provided further, That 
in the case of mines, oil and gas wells, discov¬ 
ered by the taxpayer, on or after March 1,1913, 
and not acquired as the result of purchase of a 
proven tract or lease, where the fair market 
value of the property is materially dispropor¬ 
tionate to the cost, the depletion allowance shall 
be based upon the fair market value of the prop¬ 
erty at the date of the discovery, or within thirty 
days thereafter: And provided further, That 
such depletion allowance based on discovery 
value shall not exceed the net income, computed 
without allowance for depletion, from the prop¬ 
erty upon which the discovery is made, except 
where such net income so computed is less than 
the depletion allowance based on cost or fair 
market value as of March 1, 1913; such reason¬ 
able allowance in all the above cases to be made 
under rules and regulations to be prescribed by 
the Commissioner with the approval of the Sec¬ 
retary. In the case of leases the deductions al¬ 
lowed by this paragraph shall be equitably ap¬ 
portioned between the lessor and lessee; ’ ’ 

Revenue Act of 1924: 

“Sec. 234 (a). In computing the net income 
of a corporation subject to the tax imposed by 
section 230 there shall be allowed as deduc¬ 
tions: 

******* 

(8) In the case of mines, oil and gas wells, 
other natural deposits, and timber, a reasonable 
allowance for depletion and for depreciation of 
improvements, according to the peculiar condi¬ 
tions in each ease: such reasonable allowance in 
all cases to be made under rules and regulations 
to be prescribed by the Commissioner with the 
approval of the Secretary. In the case of leases 
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the deductions allowed by this paragraph ghall 
be equitably apportioned between the lessor and 
lessee;” 

“Sec. 204 (c). The basis upon which deple¬ 
tion, exhaustion, wear and tear, and obso¬ 
lescence are to be allowed in respect of any prop¬ 
erty shall be the same as is provided in subdi¬ 
vision (a) or (b) for the purpose of determining 
the gain or loss upon the sale or other disposi¬ 
tion of such property, except that in the case of 
mines, oil and gas wells, discovered by the tax¬ 
payer after February 28,1913, and not acquired 
as the result of purchase of a proven tract or 
lease, where the fair market value of the prop¬ 
erty is materially disproportionate to the cost, 
the basis for depletion shall be the fair market 
value of the property at the date of discovery 
or within thirty days thereafter; but such deple¬ 
tion allowance based on discovery value jshall 
not exceed 50 per centum of the net income 
(computed without allowance for depletion) 
from the property upon which the discovery was 
made, except that in no case shall the depletion 
allowance be less than it would be if computed 
without reference to discovery value.” ! 

“Sec. 204(a). The basis for determining the 
gain or loss from the sale or other disposition 
of property acquired after February 28, 1913, 
shall be the cost of such property; except 
that— 

*###*## 


(4) If the property was acquired by gift or 
transfer in trust on or before December 31,1920, 
the basis shall be the fair market value of such 
property at the time of such acquisition;” 


Revenue Act of 1926: 


“Sec. 234(a). In computing the net income 
of a corporation subject to the tax imposed by 

- *• •' ' ■ r is? 
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section 230 there shall be allowed as deduc¬ 
tions: 

*=»*#### 

(8) In the case of mines, oil and gas wells, 
other natural deposits, and timber, a reasonable 
allowance for depletion and for depreciation of 
improvements, according to the peculiar condi¬ 
tions in each case; such reasonable allowance 
in all cases to be made under rules and regula¬ 
tions to be prescribed by the Commissioner with 
the approval of the Secretary. In the case of 
leases the deductions allowed by this paragraph 
shall be equitably apportioned between the les¬ 
sor and lessee;” 

“Sec. 204 (c). The basis upon which deple¬ 
tion, exhaustion, wear and tear, and obso¬ 
lescence are to be allowed in respect of any 
property shall be the same as is provided in 
subdivision (a) or (b) for the purpose of deter¬ 
mining the gain or loss upon the sale or other 
disposition of such property, except that— 

(1) In the case of mines discovered by the tax¬ 
payer after February 28, 1913, the basis for de¬ 
pletion shall be the fair market value of the 
property at the date of discovery or within 
thirty days thereafter, if such mines were not 
acquired as the result of purchase of a proven 
tract or lease, and if the fair market value of 
the property is materially disproportionate to 
the cost. The depletion allowance based on dis¬ 
covery value provided in this paragraph shall 
not exceed 50 per centum of the net income of 
the taxpayer (computed without allowance for 
depletion) from the property upon which the 
discovery was made, except that in no case shall 
the depletion allowance be less than it would be 
if computed without reference to discovery 
value. Discoveries shall include minerals in 
commercial quantities contained within a vein or 
deposit discovered in an existing mine or min- 
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ing tract by the taxpayer after February 28, 
1913, if the vein or deposit thus discovered was 
not merely the uninterrupted extension of a 
continuing commercial vein or deposit already 
known to exist, and if the discovered minerals 
are of sufficient value and quantity that they 
could be separately mined and marketed at a 
profit.” h 

“Sec. 204(a). The basis for determining the 
gain or loss from the sale or other disposition 
of property acquired after February 28, 1013, 
shall be the cost of such property; except 
that— 

# * * # # * # j 

(4) If the property was acquired by gift or 
transfer in trust on or before December j 31, 
1920, the basis shall be the fair market value of 
such property at the time of such acquisition;” 

Y. QUESTIONS PRESENTED. 

The questions presented are: 

1. Should petitioner be allowed a depletion deduc¬ 
tion in respect of the copper produced from Fraction 
No. 1 claim at the rate of 3 cents per pound, as 
claimed by it in its returns, or 

2. Should depletion be allowed on the basis 'of a 
discovery value as the Commissioner has done in the 
case of the adjoining Night Hawk claim, or j 

3. Should depletion deductions be denied entirely 
upon the copper produced from its Fraction No. 1 
claim (although allowed on the Night Hawk claim). 
This latter position is the one taken by the Commis¬ 
sioner and the Board. 

The questions thus presented are so clearly com¬ 
prehended in the assignments of error that the as¬ 
signments will be treated as the propositions to be 
argued. 
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VI. ARGUMENT. 

Petitioner acquired a lease on Fraction No. 1 claim 
from the Phelps Dodge Corporation in 1918. This 
lease adjoined the Night Hawk lease which it already 
had and it carried on operations on both leases to the 
point where there were indications of valuable 
ground in both of them. Then on May 27, 1919, it 
entered into a new lease with the Phelps Dodge Cor¬ 
poration on Fraction No. 1 claim, a portion of the 
Tuscarora claim, and an undivided one-fourth inter¬ 
est in the Night Hawk claim. It then pushed devel¬ 
opment operations by entry through the Night Hawk 
claim until by the end of 1922 it had developed a large 
tonnage of commercial ore which extended across the 
Night Hawk and Fraction No. 1 claims (R 42-3). 

In anticipation of a large ore production and 
income, petitioner, in 1922, began to give considera¬ 
tion to the depletion deduction to which it would be 
entitled in computing taxable net income. No devel¬ 
opment had taken place on its claims prior to the 
time it began work on them, and when the lease was 
made in 1919 with the Phelps Dodge Corporation it 
could not be said that the claims were developed or 
proven. Petitioner thus thought that it was entitled 
to a discovery value on the ore developed in both 
claims and was entitled to depletion deductions under 
the law based upon the discovery value. It proposed 
to apply to the Commissioner of Internal Revenue 
for a discovery value, but prior to this time the 
Phelps Dodge Corporation had agreed with the Com¬ 
missioner of Internal Revenue to a blanket depletion 
rate of 4.11 cents per pound on all of the copper in 
place on its lands in the Warren Mining District, the 
same being the agreed March 1, 1913, value thereof 
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to the fee owner. The Phelps Dodge Corporation, 
lessor, therefore opposed an application for a dis¬ 
covery value on Fraction No. 1 claim because it 
feared that this might in some way disturb its agree¬ 
ment with and the determination of the Commis¬ 
sioner that it was entitled to a blanket depletion rate 
of 4.11 cents on each pound of copper produced from 
its holdings. It therefore agreed with petitioner to 
divide the 4.11 cents per pound depletion on the basis 
of 1.11 cents per pound for itself and 3 centg per 
pound to petitioner. This arrangement was agreed 
to by petitioner and it proceeded to take depletion 
deductions on the ore mined from Fraction No. 1 
claim at the rate of 3 cents per pound. (R. 43 and 
Phelps Dodge letters 12/13/22 (R. 51) and 2/25/28 
(R. 52) to petitioner.) 

On January 28, 1923, petitioner applied to the 
Commissioner of Internal Revenue for a discovery 
value on the ore developed in its Night Hawk claim 
(R 28), and subsequently the Commissioner allowed 
the claim and found that the value of the ore ih place 
on the discovery date—that is, March 1, 1923—was 
10.785 cents per pound. The Commissioner allowed 
depletion deductions to petitioner on the orb pro¬ 
duced from the Night Hawk claim at the rate of 10.785 
cents per pound but denied any depletion on the ore 
produced from the same mine across the line on Fraction 
No. 1 claim (R. 28, 43). 

When confronted with the proposition that he had 
allowed depletion on the copper produced from the 
Night Hawk claim and refused to allow any depletion 
deduction on copper produced on Fraction j No. 1 
claim from the identical mine, the Commissioher de¬ 
fended his position by stating that no discovery value 
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had been claimed on the Fraction No. 1 claim and 
that since petitioner acquired its lease after March 
1,1913, no March 1st, 1913, depletion deduction could 
be allowed. 

At the hearing before the Board, petitioner, by 
amendment, raised the issue that, in lieu of the 3 
cents per pound depletion apportioned to it by the 
lessor out of the blanket value assigned to the copper 
in place as of March 1st, 1913, by the Commissioner, 
it was entitled to depletion deductions based upon dis¬ 
covery value the same as in the Night Hawk lease. 
The issue was timely raised and the only reply which 
the Commissioner could make to the issue was a 
general denial, but he is in a very inconsistent posi¬ 
tion in having allowed a depletion deduction of 10.785 
cents per pound on the copper extracted by petitioner 
from the Night Hawk claim and in denying any de¬ 
duction on copper extracted by petitioner from the 
Fraction No. 1 claim, when the ore body on the two 
claims is one continuous ore body all developed at 
the same time by petitioner and through a single 
opening and mine. 

The questions presented in the foregoing assign¬ 
ments of error will now be considered in more mi¬ 
nute detail. 

1. The Board of Tax Appeals Erred in Finding and 
Holding That the First Production of Copper 
by Petitioner from Fraction No. 1 Claim Was 
in 1923. 

This assignment of error is wrong and is now 
waived. The Board was correct in finding that the 
first production of copper by petitioner from Frac¬ 
tion No. 1 claim was in 1923. 


13 


2. The Board of Tax Appeals Erred in Holding 
That Petitioner Had No Capital in the Fraction 
No. 1 Lease and in Failing to Find to the 
Contrary. 

In its opinion the Board stated that all of peti¬ 
tioner’s development costs in connection with Frac¬ 
tion No. 1 claim had either been expensed or cap¬ 
italized as cost of development in the adjoining 
claim and that therefore, since it acquired the lease 
of May 27th, 1919, without paying a bonus therefor, 
it had no capital in the lease to be returned through 
depletion deductions. 

In its findings the Board failed to show that peti¬ 
tioner originally acquired the Fraction No. 1 lease 
in 1918 and proceeded to develop it in 1918. The 
Board also failed to find that by 1919 petitioner’s 
operations had reached the point where there were 
indications of valuable ground in the Fraction No. 1 
claim. Improper findings or failure to make find¬ 
ings of fact often lead to improper conclusions and 
apparently that is what happened in the instant 
case. ; 

If the Board had recognized the fact that peti¬ 
tioner surrendered its 1918 lease when it acquired 
the 1919 lease, and that it had already spent money 
in developing the claim prior to the 1919 lease, and 
that that development was there on the lease and 
of value, it could hardly have made the holding 
which it did. It is apparent that the Phelps Bodge 
Corporation thought that petitioner had a capital 
value in the lease equivalent to about three-fourths 
of the total value of the ore. Otherwise it would 
not have agreed to share the depletion deduction 
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already established on the property in that propor¬ 
tion. (See Board’s findings, page 28 of record). It 
is believed that the Phelps Dodge Corporation and 
petitioner had a better knowledge of the respective 
values in the lease than the Commissioner or the 
Board of Tax Appeals had, and that their determi¬ 
nation and agreement as to the division of the de¬ 
pletion deduction negatives the Board’s holding that 
petitioner had no capital in the lease. 

It is therefore submitted that the Board’s holding 
in this respect was wrong and that it erred in fail¬ 
ing to find to the contrary; that is, that petitioner 
had a capital value in the lease on Fraction No. 1 
claim when acquired in May, 1919. 

3. The Board of Tax Appeals Erred in Failing to 
Find and Hold That Petitioner’s Equity or Cap¬ 
ital Value in Said Lease at the Time of Execu¬ 
tion Was a Gift of Capital to It Which the Law 
Recognizes for Depletion Purposes. 

In applying the depletion deduction, the law 
makes no distinction between property acquired by 
gift prior to December 31, 1920, and property pur¬ 
chased. In other words, a depletion deduction on 
property acquired by gift is allowable the same as 
if the property had been acquired for a considera¬ 
tion equivalent to its value at the time of the gift. 
(See excerpts from 1924 and 1926 Revenue Acts, 
supra). 

The lease of May 27, 1919, on Fraction No. 1 
claim is in evidence (R. 45-51) and the liberal terms 
thereof to petitioner are obvious from a reading of 
same. The Board found as a fact that petitioner’s 
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operating profit for the five years here in question 
was $740,474.96, while the profit to Phelps Dodge 
Corporation, the lessor, under the lease, was 
$250,530.30 (R. 28). In other words, the value of 
the lease measured by the actual profit was three 
times as much to the lessee as to the lessor. 

It often happens that some person holds a val¬ 
uable mining claim and parts with a considerable 
portion of it as an inducement to someone else to 
enter thereon and develop and mine the ore. It may 
be reasonably assumed that the Phelps Dodge Cor¬ 
poration was not in a position to develop and mine 
the ore in Fraction No. 1 claim or it would not have 
leased it to petitioner on such liberal terms. Irre¬ 
spective of the reasons back of the agreement! be¬ 
tween petitioner and Phelps Dodge Corporation) the 
fact remains that petitioner did acquire an I ex¬ 
tremely valuable lease in May, 1919, upon Fraction 
No. 1 claim without paying a bonus therefor in 
cash, but upon surrendering its former lease and 
agreeing to continue upon said claim and develop 
and operate it, paying therefor the royalty provided 
in the lease. 

It must therefore be assumed that the considera¬ 
tions passing to the Phelps Dodge Corporation for 
the lease were equal to three-fourths of the profits 
to be derived from the lease or, if less than that 
amount, then that the Phelps Dodge Corporation saw 
fit to make petitioner a present of the value in the 
ore in excess of the value of the said consideration. 

It is therefore submitted that the Board erred in 
failing to find and hold that petitioner acquired a 
valuable equity in said lease at the time of its jexe- 
cution which was cost or capital acquired by it 
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either for consideration or by gift, and that in either 
case it is permitted under the law to take depletion 
deductions in respect thereof. 

4. The Board of Tax Appeals Erred in Failing to 
Find and Hold That the Lease Agreement of 
May 27,1919, Between Petitioner and the Phelps 
Dodge Corporation, Covering Fraction No. 1 
Claim, Provided for a Division of Net Smelter 
Returns in the Ratio of 90 Per Cent and 10 Per 
Cent, Respectively, When the Net Returns Were 
Less than $10.00 Per Ton, and an Increase of 1 
Per Cent to Lessor for Each $1.00, or Fraction 
Thereof, Increase Per Ton in Net Smelter 
Returns. 

That the Board failed to make the finding set out 
in this assignment of error is disclosed by an examina¬ 
tion of its findings. The omitted facts are disclosed 
by the lease of May 27, 1919, appearing in the record 
at pp. 45-51. 

The importance of the prearranged division of 
smelter returns can be seen in the net results,—sub¬ 
stantially three-fourths of the profits to petitioner 
and one-fourth to Phelps Dodge Corporation. This 
division of smelter returns determined the propor¬ 
tionate value of the respective interests of the lessor 
and lessee at the time the lease was executed. It was 
part of the 1919 agreement and, having been made 
by persons who knew the business and knew what 
they were doing, it is indicative of a knowledge and 
intent at that time that the lessee’s interest was 
and should be a valuable interest. This is further 
corroborated by the fact that the established deple- 
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tion deduction to the lessor (which comprehended 
the entire value of the ore in the ground) was divided 
3 cents to petitioner and 1.11 cents to lessor even 
before any ore had been produced. 

A leasehold is an estate in land and by the convey¬ 
ance thereof an owner conveys an interest in his 
freehold estate. The value of the conveyance de¬ 
pends upon the terms thereof. If the freehold is 
valuable and the lease calls for no bonus and pro¬ 
vides liberal terms, then the lease is a valuable one. 

If the Phelps Dodge Corporation had operated 
the Fraction No. 1 claim, it would have had a prop¬ 
erty value in each and every pound of copper pro¬ 
duced of 4.11 cents. This was a settled fact about 
which there is no dispute. It could transfer all or 
any part of its interest. By the division of smelter re¬ 
turns provided in the lease, it, in effect, transferred 
approximately three-fourths of its capital value to 
petitioner. It is therefore submitted that the 
Board’s failure to recognize the terms of the 1 lease 
as to division of smelter returns, interpreted in the 
light of the net results found by it, was one of the 
grounds of its erroneous failure and refusal to allow 
petitioner a 3 cent depletion deduction. 

5. The Board of Tax Appeals Erred in Failing to 
Find and Hold That the Average Royalty Per 
Pound of Copper Received by the Lessjor am 
Fraction No. 1 Claim Throughout the Years in 
Controversy Was 2.17 Cents, When the Record 
Discloses Such Fact. 

That the Board failed to make such a finding is ap¬ 
parent from an inspection of its findings of fact. 

The record shows that during the five years here 
in question 5,173,001 pounds of copper were pro- 
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duced from Fraction No. 1 claim and that the Phelps 
Dodge Corporation received royalty on this pro¬ 
duction of $112,234.47, or an average net royalty of 
2.17 cents per pound (E. 45). It seems rather 
strange that the Commissioner of Internal Eevenue 
would place a blanket en bloc value of 4.11 cents per 
pound on said ore for depletion purposes and con¬ 
tend that all of it should be allowed to the lessor and 
none to the lessee, when the lessor received only 
2.17 cents per pound as its royalty, after having 
parted with approximately three-fourths of its en¬ 
tire estate. It is inconsistent to hold that Phelps Dodge 
Corporation should still receive the total depletahle 
value as a deduction when it had parted with the larger 
part of its interest (whether for consideration or as a 
gift. 

It is therefore submitted that the Board erred in 
failing to find and hold that the average royalty per 
pound of copper received by lessor on Fraction No. 
1 claim throughout the years in controversy was 2.17 
cents and in failing to consider the import of such 
fact, evidenced by its denial of a reasonable appor¬ 
tionment of the depletion deduction between lessor 
and lessee as provided by law. 

6. The Board of Tax Appeals Erred in Failing to 
Find and Hold That the Net Value to Petitioner 
as of 1922 of All the Copper Produced from Frac¬ 
tion No. 1 Was 3.935 Cents, Arrived at by Dis¬ 
counting the Total Operating Profits for Five 
Years at 10 Per Cent and 4 Per Cent, or by a 
discount factor of .702675, When the Record 
Discloses Such Fact. 

The record shows that petitioner’s operating 
profit per pound of copper produced from the Frae- 


19 


tion No. 1 claim was 5.7431 cents per pound Over a 
period of 5 years from llie beginning of production 
in 1923 to 1929, when the mine was exhausted (R. 
42, 45). The record also shows that the present 
worth of $1.00 of operating profit to be acquired 
over a period of 5 years, as taken from Hoskold’s 
table, is .702675 (R. 45). Multiplying the operating 
profit per pound by this discount factor gives 3.935 
cents per pound. This 3.935 cents per pound I is the 
present worth of petitioner’s interest in the copper 
in the Fraction No. 1 claim, computed by a formula 
which the record shows is in common use. It; is the 
same formula and method used by the Commissioner 
in arriving at the discovery value of the Nighti Hawk 
claim (R. 44). 

While the value of 3.935 cents thus computed rep¬ 
resents the 1922-1923 value to petitioner, it is so 
close to the 1919 basic date that it sustains the 3 
cents claimed by petitioner. Leaving out war prices 
and profits, petitioner is thus shown to have had a 
3 cent per pound value in the copper in Fraction 
No. 1 claim at the time of acquisition in 1919. If, 
however, the acquisition cost or value is to be ig¬ 
nored, then petitioner had a discovery value as of 
March 1, 1923, which, by the Commissioner’s own 
formula and method of computation, could 1 not be 
less than 3.935 cents per pound. 

It is therefore submitted that when the value to 
petitioner of the ore in the Fraction No. 1 claim as 
shown by the record is 3.935 cents per poijmd, the 
claim of 3 cents depletion was extremely conserva¬ 
tive. The foregoing computation is further! corrob¬ 
orated by the Commissioner’s own deterrhination 
that the blanket en bloc value was 4.11 cents per 
pound. - j- 
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Since all of the factors are in the record with 
which the Board could make the determination set 
out under this assignment of error, and since the 
Commissioner has approved this method of deter¬ 
mining value in his computation of the discovery- 
value on the Night Hawk claim, it appears that the 
Board’s failure to make the computation and so find 
and hold was due to the erroneous position taken by 
it that, since petitioner did not pay a bonus for the 
lease, it was not entitled to any value whatever for 
depletion purposes. 

7. The Board of Tax Appeals Erred in Holding 
That the Provisions of the Statute for Appor¬ 
tionment of the Depletion Deduction Between 
Lessor and Lessee Do Not Apply to This Case. 

The depletion sections of the law set out above 
provide that in the case of mines there shall be 
allowed as a deduction in computing income a rea¬ 
sonable allowance for depletion according to the 
peculiar conditions in each case, based upon cost, or 
value if acquired before December 31, 1920. They 
then provide that in the case of mines discovered 
by the taxpayer and not acquired as the result of 
purchase of a proven tract or lease, where the fair 
market value of the property is materially dispro¬ 
portionate to the cost (or value on acquisition), the 
depletion allowance shall be based upon the fair 
market value of the property at the date of the dis¬ 
covery, or within 30 days thereafter. The final pro¬ 
vision is that in the case of leases, the deductions 
allowed shall be equitably apportioned between 
lessor and lessee. 
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In its opinion the Board said: | 

“The provisions of the statute for apportion¬ 
ment of the deduction for depletion between 
lessor and lessee have reference to situation^ 
other than that which is now before us.” 

It is believed that the Board’s statement is erro¬ 
neous. It should be noted that while the Board 
stated that the statutory provision applied to situa¬ 
tions other than the one before it, the Board did not 
point out any such situation. 

Section 234(a) (9) of the 1921 Act (supra) con¬ 
tains all of the circumstances under which depletion 
deductions are allowable in the case of mines under 
that act and the paragraph concludes with the pro¬ 
vision that 

“in the case of leases the deductions allowed 
by this paragraph shall be equitably! appor¬ 
tioned between the lessor and lessee.” (Italics 
supplied.) | 

The provisions of the 1924 and 1926 Acts afe to the 
same effect. The language “in the case of leases” 
means the same as if it said “in the casje of all 
leases.” 

It must be obvious that the Board was wrong in 
holding that that provision does not apply in this 
case. Doubtless what the Board meant was that, 
since petitioner paid no bonus for its lease acquired 
after March 1,1913, its cost was nothing and there¬ 
fore it had no equity in the depletion deduction of 
4.11 cents allowable to the operating owner. But 
this does violence to the plain language of the 
statute. 
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The statute (supra) provides that the depletion 
allowance shall be reasonable, and according to the 
peculiar conditions in each case. Where discovery 
is not involved the deduction is based upon cost or 
March 1, 1913 value. It has been pointed out above 
that the value of a gift made before December 31, 
1920, stands as cost under the revenue laws. Then 
the statute provides that when there is a lease, the 
deduction must be equitably apportioned between 
lessor and lessee. 

Effect must be given to all the provisions of a 
statute. Montclair Township v. Ramsdell, 107 U. S. 
147; U. S. v. Lexington M. & E. Co., 232 U. S. 399; 
Crooks v. Harrelson, 282 U. S. 55, 51, S. Ct. 49. 

Now what is the result in this case of giving ef¬ 
fect to all the provisions- of the statute! The lessor, 
Phelps Dodge Corporation, had a depletable value 
of 4.11 cents per pound, which was the agreed March 
1,1913 total value of the copper in the ground to the 
fee owner. There is no question as to the reason¬ 
ableness of this allowance. Phelps Dodge Corpora¬ 
tion could have expended its own money and effort 
in developing the claim and in providing plant, 
equipment, etc., and it would have had all the pro¬ 
ceeds from the ore. On this basis it could have de¬ 
ducted 4.11 cents per pound as depletion. Eather 
than dfc> this, however, it parted with an equity in the 
claim to the lessee. Then an equitable apportion¬ 
ment of the depletion deduction must go to the 
lessee. 

It has been shown above that petitioner had a 
valuable lease to the extent of receiving about three- 
fourths of the profit from operations. It has been 
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shown that this equity was its capital, whether ac¬ 
quired by gift or for consideration. Under the pecu¬ 
liar conditions then it is entitled to an equitable ap¬ 
portionment of the depletion deduction. What is an 
equitable apportionment is discussed under the next 
assignment of error. Suffice it to say here! that it 
must be apparent that the Board erred in holding 
that the statutory provision for apportioning the de¬ 
pletion deduction between lessor and lessee does not 
apply in this case. | ■ 

8. The Board of Tax Appeals Erred in Failing to 
Find and Hold That the Apportionment of the 
Depletion Deduction Between Petitioner land the 
Lessor Was a Reasonable and Equitable Appor¬ 
tionment as of the Date of Execution of Said 
Lease and Throughout the Years in Controversy. 

As pointed out in the discussion of the j seventh 
asignment of error above, the law provides that the 
depletion deduction provided for therein shall be 
equitably apportioned between lessor and lessee. 

In 1922, before any ore had been produced, peti¬ 
tioner and the Phelps Dodge Corporation, lessor, 
agreed between themselves that an equitable appor¬ 
tionment of the depletion deduction theretofore de¬ 
termined by the Commissioner as applying to the 
ore in Fraction No. 1 claim was 3 cents to petitioner 
and 1.11 cents to lessor. If that was not 'a reason¬ 
able apportionment the interested parties would 
hardly have made such an agreement. They were 
doubtless in the best position to know and they 
agreed upon the apportionment after several inter¬ 
views and discussions and after carefully consider- 
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ing the situation from all angles in the light of the 
then-exi sting lease agreement and before any cop¬ 
per had been produced. 

That the apportionment was a reasonable one 
is borne out by the fact, as found by the Board, that 
petitioner’s operating profit from the property was 
74.7 per cent, and the lessor’s operating profit was 
25.3 per cent. The actual division made at the time 
of 3 cents and 1.11 cents per pound resulted in per¬ 
centages of 73% and 27% to lessee and lessor, re¬ 
spectively, which are approximately the same as the 
actual operating profit from the property as found 
by the Board (R. 28). It is not contended here 
that the Commissioner is bound by the apportion¬ 
ment made the lessor and lessee, if it is not reason¬ 
able. But would any apportionment made by him 
in the light of subsequent events be more reasonable 
than the one made by the interested parties before any 
copper had been produced? 

It is therefore submitted that the Board erred in 
failing to find and hold that the apportionment of 
the depletion deduction on Fraction No. 1 claim be¬ 
tween petitioner and the lessor as arrived at in 1922 
was a reasonable and equitable apportionment of 
the total depletion deduction allowed in respect of 
said property. 

9. The Board of Tax Appeals Erred in Holding 
That Petitioner Is Not Entitled to the Depletion 
Deduction of 3 Cents Per Pound Which It Took 
in Its Income Tax Returns. 

After the agreement between petitioner and the 
Phelps Dodge Corporation, with respect to the divi¬ 
sion of the depletion deduction of 4.11 cents deter- 
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mined by the Commissioner on Fraction No. 1 claim, 
petitioner then took depletion deductions in iis in¬ 
come tax returns at the rate of 3 cents per pouhd on 
the copper produced from said claim. The ICom- 
missioner held that petitioner was not entitled to the 
deduction and the Board has sustained the Com¬ 
missioner’s holding. | 

If the ore in the ground on Fraction No. 1 claim 
was worth 4.11 cents per pound of copper on March 
1,1913, it certainly must have been worth that much 
in 1919 at enhanced war prices, when petitioner 
acquired its lease and after considerable develop¬ 
ment work had been done thereon which indicated 
valuable ground. But irrespective of what the indi¬ 
cations were in May, 1919, when the lease was exe¬ 
cuted, the lessor, Phelps Dodge Corporation, had a 
property value already determined by the Coknmis- 
sioner of 4.11 cents per pound. 

Suppose that in 1919 the Phelps Dodge Corpora¬ 
tion had conveyed its entire interests to petitioner 
without consideration, would the Board then say 
that the depletable value of the ore in the claim 
was not 4.11 cents per pound? Then if the Phelps 
Dodge Corporation conveyed only three-fouijths of 
the value in the property, can the Board say that 
three-fourths of the depletable value was not also 
conveyed? 

The “peculiar conditions” of the case must gov¬ 
ern. The parties have agreed that the petitioner’s 
proportion was 3 cents per pound. Could anything 
be fairer or more reasonable than this? 

It must be remembered that petitioner is j before 
the Court with clean hands. It is not claiming a de¬ 
duction for depletion which has been claiihed or 
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taken by anyone else. The record shows that the 
Phelps Dodge Corporation, after its agreement with 
petitioner, took only 1.11 cents per ton as its de¬ 
pletion and that is all that has been allowed to it 
(R. 51-3). If petitioner is not allowed the 3 cents 
depletion the Government will profit at its expense. 

it is therefore submitted that the Board erred in 
holding- that petitioner is not entitled to depletion de¬ 
ductions of 3 cents per pound which it took in its in¬ 
come tax returns. 

10. The Board of Tax Appeals Erred in Holding 
That the 3 Cents Per Pound Depletion Deduc¬ 
tion Is Not Allowable Because the Discovery 
Value of the Adjoining Claim, as Determined 
by the Commissioner of Internal Revenue, Was 
Not in Excess of the March 1, 1913, Value as 
Determined by Him. 

11. The Board of Tax Appeals Erred in Finding and 
Holding That the Discovery Value Allowed by 
Respondent on the Adjoining Claim, the Night 
Hawk, Was Only .10785 Cents Per Pound of 
Copper When in Fact It Was 10.785 Cents Per 
Pound. 

The Board found as a fact that the Commissioner 
allowed depletion to petitioner on the copper pro¬ 
duced from the Night Hawk claim at the rate of 
.10785 cents per pound (R. 28) and there is a strong 
inference in the language of its opinion that it would 
not consider 3 cents per pound as reasonable for 
the Fraction No. 1 claim when only .10785 cents was 
allowed as the discovery value on March 1, 1922, 
on the adjoining Night Hawk claim. 
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But here the Board erred. 


The record shows that 


the discovery depletion allowed on the Night,Hawk 
ore was 10.785 cents per pound. (See last sentence 
on page 43 of record.) Certainly a 3-cent deple¬ 
tion deduction on the Fraction No. 1 is reasonable 
when 10.785 cents is allowed in the same yearsjon the 
same ore from the same mine and removed through 
the same opening at the same cost and when the 
two leases were acquired at the same time and on 
the same terms, the only difference betweeh them 
being an imaginary surface line separating one from 
the other. 

But for the Board’s reasoning, it would be as¬ 
sumed that the figure of .10785 cents used by the 
Board is a typographical error. Whatever the rea¬ 
son, however, it is evident from the record that the 
Board’s opinion and decision is predicated j on an 
erroneous finding of fact. 


12. The Board of Tax Appeals Erred in Holding 
That the Costs of Development of Fraction No. 
1 Lease Were Capitalized as the Cost of the 
Adjoining Lease by Petitioner and Thai They 
Were Properly Amortized as Such. 

In its opinion the Board says (R. 30): 

“In the instant case the petitioner acquired the 
Fraction No. 1 lease without cost and |all the 
development costs were either expense and al¬ 
lowed as cost of production in the years in¬ 
curred or capitalized by way of increased value 
in the company’s adjoining main lease known 
as the Night Hawk. Since these development 
costs have been properly amortized against the 
production to the taxpayer, we fail ito find 
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where the petitioner has any capital to be re¬ 
turned to it through a depletion allowance, and 
accordingly are of the opinion that the respond¬ 
ent ’s disallowance of depletion for the years un¬ 
der consideration should be approved. ’ ’ 

There is nothing in the statement of evidence to 
support the facts stated by the Board. All that the 
evidence contains on the question is the statement 
on page 42 of the record that “petitioner developed 
both the Night Hawk claim and the Fraction No. 1 
through one opening or shaft which was located on 
the Night Hawk claim” and the statement on page 
44 of the record that “the amount of $130,135.66 
shown in item No. 4 above (the Commissioner’s 
computation of discovery value on the Night Hawk 
claim), which includes this cost of development and 
equipment on both Night Hawk and Fraction No. 1 
claims, was all charged against the Night Hawk 
claim by the Commissioner of Internal Revenue in 
arriving at the discovery value of the Night Hawk, 
and none of said amount was allocated to the Frac¬ 
tion No. 1 claim.” (Italics supplied.) 

Thus the Board based its opinion on what the rec¬ 
ord shows the Commissioner did in arriving at a 
discovery value on the Night Hawk claim. There is 
absolutely no evidence in the record that petitioner 
did what the Board says it did. And it would hardly 
be reasonable to assume that it did when the logical 
thing for it to do would be to keep the costs of the 
two claims separate. 

It is not contended here that the Commissioner’s 
method of arriving at the discovery value is wrong, 
because that determination is not at issue, but it may 
be said that if the Commissioner had not used the 
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total cost of all equipment and development on both 
claims in arriving at the value of the one claim by 
his method, he would have arrived at a greater 
value for said claim. 

The error in the Board’s holding is that the Costs 
applicable to the Fraction No. 1 claim were applied 
by petitioner as costs to the Night Hawk claim, and 
were properly amortized as such. The record does 
not support such a finding and holding, as stated 
above, and if the Board denies petitioner the fight 
to a depletion deduction on Fraction No. 1 because 
of such holding (as it appears that it has), jit is 
clearly in error. j 


13. The Board of Tax Appeals Erred in Failing to 
Find and Hold That, in Lieu of the 3 Cents 
Depletion, Petitioner Was Entitled to a Deple¬ 
tion Deduction Based on Discovery Value and 


That Such Discovery Value Was Not Less Than 
That Allowed by Respondent on the Adjoining 
Night Hawk Claim, and in Any Event Wais Not 
Less Than 3 Cents Per Pound of Copper' 

The discussion of the foregoing points has 1 been 
directed to showing that the Commissioner erred in 
failing to allow to petitioner 3 cents per pound, as an 
equitable apportionment of the depletion deduction 
in respect of the copper produced from Fraction 
No. 1 claim. The discussion here is directed to the 
contention that if for any reason the 3 cents per 
pound depletion should not be allowed, then the 
Board should have allowed petitioner’s claim for 
discovery depletion on Fraction No. 1 claim at the 
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same rate as allowed on the Night Hawk, but in no 
event below 3 cents. 

From the depletion provisions of the statutes set 
out above it is apparent that lessees are entitled to 
depletion deductions either upon cost (including 
gifts at their then value) or upon a discovery value 
resulting from their efforts in prospecting and de¬ 
veloping. The only limitation on the allowance of 
a discovery value is that it shall be disproportion¬ 
ate to the < cost—that is, it shall be disproportion¬ 
ately greater than cost, because cost is the least that 
can be allowed. As pointed out above, the word 
“cost” here comprehends any value acquired either 
with or without consideration. The Board failed to 
recognize this meaning and took the position that, 
since petitioner did not pay a bonus in money for 
the lease, it had no cost. 

Then if, as the Board says, petitioner had no cost, 
it certainly is entitled under the law to a discovery 
value. And it was not too late to claim such dis¬ 
covery value at the hearing before the Board. The 
record shows that at that time petitioner amended 
its petitions so as to raise this alternative conten¬ 
tion and the Board permitted the amendments and 
considered the issue (R. 42), Its reasons for deny¬ 
ing discovery are set out in that part of its opinion 
appearing on page 31 of the record. 

There the Board says that discovery can only be 
predicated upon a determination for the first time 
of metal value materially different from that already 
known to exist; that the amount of ore in Fraction 
No. 1 had been known on March 1,1913, with reason¬ 
able accuracy; and that a basic value of 4.11 cents 
per pound had been assigned to it. If what the 
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Board says is true, there is no reason for denying 
the 3-cent apportionment and petitioner’s conten¬ 
tions set out above are fully sustained. 

But the Board’s statement is hardly in conformity 
with the facts. The record shows that petitioner 
first leased Fraction No. 1 claim in 1918 and'that 
“none of the ground leased by petitioner had been 
explored or developed” (R. 43). It is impossible 
to look into the earth and measure copper ore when 
no development work has been done, so it is not 
proper to say that the amount of ore in Fraction 
No. 1 had been known since March 1, 1913, with 
reasonable accuracy. It therefore appears that the 
Board’s reason for disallowing discovery is not well 
taken. j 

In January, 1923, petitioner applied to the Com¬ 
missioner of Internal Revenue for a discovery [value 
and depletion on the Night Hawk claim, which ad¬ 
joined the Fraction No. 1 claim, and discovery was 
granted. The record shows that it contemplated 
applying for discovery on Fraction No. 1 also, but 
refrained from doing so upon a satisfactory agree¬ 
ment with the lessor for an equitable apportionment 
of the depletion which the latter was entitled to. 
Doubtless its claim for discovery would have been 
allowed, if made, because the ore body which it had 
developed extended across both claims, was all de¬ 
veloped together, and was operated through one sur¬ 
face mine opening. But for the fact that there were 
different lessors, there would have been no reason 
at all for segregating its mine into two. Does the 
imaginary dividing line on the earth’s surface which 
separates one claim from the other make it possible 
to have a discovery on one side of it and not | on the 
other, when the wmrk was all done at the same time 
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by the same lessee and when the mine is one con¬ 
tinuous ore body extending on both sides of the 
dividing line ? 

The Board says that “no showing has been made 
as to petitioner’s statement of the mineral content 
in the Fraction No. 1 claim When the lease was made 
in 1919” (R. 31). This is true because the mineral 
content had not then been developed and blocked 
out to the extent that the quantity was known. This 
is the very reason why a discovery is allowable if 
the equitable apportionment is not allowed. 

The factors or steps entering into the computa¬ 
tion of a discovery value are set out in the statement 
of evidence and appear in the record at the top of 
page 44. This is the same method used by the Com¬ 
missioner (R. 44). Taking these factors and supply¬ 
ing the figures from the statement of evidence (R. 
45) it is easy to arrive at a discovery value as of 
March 1, 1923, for the Fraction No. 1 claim. 

1. Recoverable pounds of copper, 5,173,001. 

2. Not material. 

3. Operating profit per pound, 5.7431 cents. 

4. Already taken out of 3. 

5. Discount factor (5 years instead of 3 years 
used by Commissioner), .702675. 

Result: 5.7431 cents X .702675=4 cents. 

Thus by the Commissioner’s own formula for com¬ 
puting discovery value and using the undisputed 
facts in the record, petitioner is entitled to a discov¬ 
ery value of 4 cents per pound of copper in the 
Fraction No. 1 claim. 

It is therefore submitted that, if the 3 cents per 
pound which was taken in the returns is not allowed, 
then discovery depletion should be allowed at a value 
in no event less than the 3 cents. 
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14. The Board of Tax Appeals Erred in Entering 
Its Decision Wherein It Found and Held That 
the Deficiencies Asserted by Respondent Were 
Proper. 

The only question in this case is the depletion 
deduction to which petitioner is entitled on the ore 
produced from its lease on the Fraction No. lj claim. 
If it is entitled to no depletion, then the Commis¬ 
sioner’s determination and the Board’s decision is 
correct. 

A lessee is entitled, under the law, to an eqpitable 
apportionment of the depletion deduction computed 
either on the basis of acquisition value (cost) or on 
discovery. If it has no acquisition value (cost), then 
it certainly is entitled to discovery where it develops 
a valuable ore body. 

In this case the lessor had an undisputed de- 
pletable value of 4.11 cents per pound in the : copper 
prior to the execution of the lease. By the; execu¬ 
tion of the lease it parted with approximately three- 
fourths of the ore and thereby three-fourths of the 
depletable value. Depletion is a means of returning 
the capital investment in a natural resource.! V. S. 
v. Ludey, 247 U. S. 295; 47 S. Ct. 608. If three- 
fourths of the value was transferred, how could the 
lessor still be entitled to all of the depletion? That 
would be a return of capital twice, a paradox which 
the law does not contemplate. 

The law requires that the depletion deduction be 
apportioned between lessor and lessee. Itj is com¬ 
mon knowledge that in the oil industry the depletion 
deduction is apportioned between lessor arid lessee 
on the basis of their respective interests. Tjhe Com¬ 
missioner of Internal Revenue approves such an ap- 
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port'ionment. Why is not such an apportionment 
equally equitable and allowable in the case of mines? 

When the lessor and lessee agree upon an appor¬ 
tionment in the light of their respective interests, 
why should it not be acceptable to the Commissioner 
of Internal Revenue? To apportion all of the de¬ 
pletion deduction to the lessor would be equitable 
only if the lessee had no equity of value,—that is, 
if under the terms of its lease, it could not derive 
a profit. If that were the case in 1919 when the lease 
was executed, why would lessee enter into such a 
lease? 

Assuming, for argument, that the lessee had no 
equity (or capital value) in the lease when acquired 
in 1919, then under the law it has an undisputed right 
to a discovery value brought about by its own pros¬ 
pecting and development work. There is no ques¬ 
tion as to a discovery value, because the Commis¬ 
sioner has already approved such on the ore in the 
Night Hawk claim but when he came to the imagi¬ 
nary line between the two claims he stopped al¬ 
though the ore body extended on across. 

The statute clearly provides that the discovery 
depletion shall not be less than cost depletion. (See 
excerpts from various revenue acts, supra). If 
Phelps Dodge Corporation should get 4.11 cents per 
pound as its depletion deduction, which is its cost 
if it did not part with some of its equity to petitioner 
in 1919, and petitioner should have a discovery de¬ 
pletion to which it is clearly entitled in the light of 
the facts, the result would be an aggregate depletion 
deduction on the property in excess of what the law 
contemplates, if the 4.11 cents exceeded lessor’s in¬ 
terest in the discovery value. 

In the last analysis, the least depletion which can 
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be allowed is 4.11 cents, the cost depletion. TJjnder 
the law it must be equitably apportioned. If jpeti- 
tioner is allowed 3 cents, the Government is not burt, 
because it has allowed Phelps Dodge Corporation 
only 1.11 cents and the apportionment is equitable 
because the interested parties have determined it. 
Thus the law has been fully complied with. 

If the 3 cents depletion is denied to petitioner, 
then the law has not been administered correctly in 
that less than cost depletion has been allowed, and 
the Government has profited at the expense of 
petitioner. 

It is therefore submitted that the Board erred in 
entering deficiencies against petitioner without al¬ 
lowing depletion on the cost basis at 3 centfe per 
pound of copper, or in not allowing a greater deple¬ 
tion deduction based on discovery value. 

VII. CONCLUSION. 

In view of the foregoing, it is respectfully sub¬ 
mitted that the decision of the Board should be re¬ 
versed and that the case should be remanded with 
instructions to allow depletion deductions to peti¬ 
tioner at not less than 3 cents per pound of copper 
produced from its Fraction No. 1 claim during the 
years in question, and that petitioner should! have 
judgment for costs. 

Respectfully submitted, 

Geo. E. H. Goodueb, 
Attorney for Petitioner. 

Address: Munsey Building, 
Washington, D. C. 
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In the Court of Appeals of the District of 
Columbia 

January Term, 1932 ! 

Night Hawk Leasing Company, appellant 

i 

V . 

David Buenet, Commissioner of Internal 
Revenue 


APPEAL FROM THE UNITED STATES BOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 


The only previous opinion in the present ease is 
that of the Board of Tax Appeals (R. 2&-31), which 
is reported in 19 B. T. A. 258. 


JURISDICTION 

This case involves deficiencies in income 1 taxes 
for the years 1923 to 1927, inclusive, in the total 
amount of $21,245.64. (R. 26-27.) Petitions to 
the Board of Tax Appeals were filed by the tax¬ 
payer January 18, 1928 (R. 7), July 25, 1929 (R. 
15), and November 6,1929 (R. 21), and the Hoard 
(i) 
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entered its orders of redetermination on March 14 r 
1930 (R. 32-33). The case is brought to this Court 
pursuant to stipulation (R. 34) and petition for 
review (R. 35-39) filed September 13, 1930, under 
the provisions of Sections 1001-1003 of the Reve¬ 
nue Act of 1926, c. 27, 44 Stat. 9,109-110. 

QUESTIONS PRESENTED 

1. Where a taxpayer without cost obtains a lease 
to mine known mineral deposits upon which the 
Commissioner had allowed the lessor a fixed deple¬ 
tion rate, does the lessee thereafter possess a right 
to an equitable apportionment of the fixed deple¬ 
tion rate between itself and the lessor within the 

4 

meaning of Section 234 of the Revenue Acts of 
1921,1924, and 1926? 

2. Where the owner of known mineral deposits, 
has been allowed a fixed depletion rate and he there¬ 
after leases the property, may the lessee upon the 
development of such property claim a right to de¬ 
pletion upon discovery value within the meaning 
of Section 234 of the Revenue Act of 1921 and 
Section 204 (c) of the Revenue Acts of 1924 and 
1926? 

3. Where a lessee obtained a valuable lease to 
mine mineral deposits without cost but in consider¬ 
ation thereof it agreed to pay a fixed royalty upon 
the ore mined, may it take a deduction upon the 
value of the lease as acquired on the theory that: 
such value was acquired as a gift ¥ 
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statutes and regulations involved 
ISevenue Act of 1921, c. 136,42 Stat. 227: 

Sec. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 230 there shall be allowed 
as deductions: 

* * * * j* 

(9) In the case of mines, oil and gas Wells, 
other natural deposits, and timber, a reason¬ 
able allowance for depletion and for depreci¬ 
ation of improvements, according to the pe¬ 
culiar conditions in each case, based!upon 
cost including cost of development not Other¬ 
wise deducted: Provided, That in the case 
of such properties acquired prior to March 
1, 1913, the fair market value of the prop¬ 
erty (or the taxpayer’s interest therein) on 
that date shall be taken in lieu of cost up to 
that date: Provided further, That in the case 
of mines, oil and gas wells, discovered by 
the taxpayer, on or after March 1,1913, and 
not acquired as the result of purchase of a 
proven tract or lease, where the fair market 
value of the property is materially dispro¬ 
portionate to the cost, the depletion allow¬ 
ance shall he based upon the fair iharket 
value of the property at the date of the dis¬ 
covery, or within thirty days thereafter: 
And provided further, That such depletion 
allowance based on discovery value shall not 
exceed the net income, computed without al¬ 
lowance for depletion, from the property up¬ 
on which the discovery is made, except where 
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such net income so computed is less than 
the depletion allowance based on cost or fair 
market value as of March 1,1913; such rea¬ 
sonable allowance in all the above cases to be 
made under rules and regulations to be pre¬ 
scribed by the Commissioner with the ap¬ 
proval of the Secretary. In the case of 
leases the deductions allowed by this para¬ 
graph shall be equitably apportioned be¬ 
tween the lessor and lessee; 

***** 

Revenue Act of 1924, c. 234, 43 Stat. 253: 

Sec. 204. (a) The basis for determining 
the gain or loss from the sale or other dis¬ 
position of property acquired after Febru¬ 
ary 28, 1913, shall be the cost of such prop¬ 
erty; * * * 

(b) The basis for determining the gain 
or loss from the sale or other disposition of 
property acquired before March 1, 1913, 
shall be (A) the cost of such property (or, 
in the ease of such property as is described 
in paragraph (1), (4), or (5), of subdi¬ 
vision (a), the basis as therein provided), 
or (B) the fair market value of such prop¬ 
erty as of March 1, 1913, whichever is 
greater. In determining the fair market 
value of stock in a corporation as of March 
1,1913, due regard shall be given to the fair 
market value of the assets of the corporation 
as of that date. 

(c) The basis upon which depletion, ex¬ 
haustion, wear and tear, and obsolescence 
are to be allowed in respect of any property 
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shall be the same as is provided in jsubdi- 
vision (a) or (b) for the purpose of ! deter¬ 
mining the gain or loss upon the sale or 
other disposition of such property, lexcept 
that in the case of mines, oil, and gas wells, 
discovered by the taxpayer after February 
28, 1913, and not acquired as the result of 
purchase of a proven tract or lease,! where 
the fair market value of the property is ma¬ 
terially disproportionate to the cost, the ba¬ 
sis for depletion shall be the fair market 
value of the property at the date of discov¬ 
ery or within thirty days thereafter; but 
such depletion allowance based on discov¬ 
ery value shall not exceed 50 per centum of 
the net income (computed without allow¬ 
ance for depletion) from the property upon 
which the discovery was made, except that 
in no ease shall the depletion allowance be 
less than it would be if computed without 
reference to discovery value. 

Sec. 234. (a) In computing the net .in¬ 
come of a corporation subject to the tax im¬ 
posed by section 230 there shall be allowed 
as deductions: 

* * * * * 

(8) In the case of mines, oil and gas wells, 
other natural deposits, and timber, aj reason¬ 
able allowance for depletion and for depreci¬ 
ation of improvements, according to the 
peculiar conditions in each case; such rea¬ 
sonable allowance in all cases to be made 
under rules and regulations to be prescribed 
by the Commissioner with the approval of 
the Secretary. In the case of leases the 
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deductions allowed by this paragraph shall 
be equitably apportioned between the lessor 
and lessee; 

***** 
Bevenue Act of 1926, c. 27,44 Stat. 9: 

Sec. 204. (a) The basis for determining 
the gain or loss from the sale or other dispo¬ 
sition of property acquired after February 
28, 1913, shall be the cost of such property; 
* * *_ 


* * * * * 

(b) The basis for determining the gain or 
loss from the sale or other disposition of 
property acquired before March 1,1913, shall 
be (A) the cost of such property (or, in the 
ease of such property as is described in para¬ 
graph (1), (4), or (5), of subdivision (a), 
the basis as therein provided), or (B) the 
fair market value of such property as of 
March 1, 1913, whichever is greater. In 
determining the fair market value of stock 
in a corporation as of March 1, 1913, due 
regard shall be given to the fair market 
value of the assets of the corporation as of 
that date. 

(c) The basis upon which depletion, ex¬ 
haustion, wear and tear, and obsolescence are 
to be allowed in respect of any property shall 
be the same as is provided in subdivision (a) 
or (b) for the purpose of determining the 
gain or loss upon the sale or other disposition 
of such property, except that— 

(1) In the case of mines discovered by 
the taxpayer after February 28, 1913, the 
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basis for depletion shall be the fair market 
value of the property at the date of discov¬ 
ery or within thirty days thereafter, if such 
mines were not acquired as the result of pur¬ 
chase of a proven tract or lease, and if the 
fair market value of the property is materi¬ 
ally disproportionate to the cost. The de¬ 
pletion allowance based on discovery'value 
provided in this paragraph shall not exceed 
50 per centum of the net income of the tax¬ 
payer (computed without allowance fpr de¬ 
pletion) from the property upon which the 
discovery was made, except that in njo case 
shall the depletion allowance be less than it 
would be if computed without reference to 
discovery value. Discoveries shall include 
minerals in commercial quantities contained 
within a vein or deposit discovered in an ex¬ 
isting mine or mining tract by the taxpayer 
after February 28, 1913, if the vein or de¬ 
posit thus discovered was not merely the 
uninterrupted extension of a continuing 
commercial vein or deposit already known 
to exist, and if the discovered minerals are 
of sufficient value and quantity that they 
could be separately mined and marketed at. 
a profit. 

* * * * 

Sec. 234. (a) (8). (Identical with Sec¬ 
tion 234 (a) (8) of the 1924 Act above 
quoted.) 

Treasury Department Regulations 62 (promul¬ 
gated under the Revenue Act of 1921) : j , 

90805—31—2 af@t| ; 
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Akt. 219. Discovery of mines. —(a) The 
discovery must add a new mine to those pre¬ 
viously known to exist and can not be made 
within a proven tract or lease as defined in 
paragraph (g) infra. 

(b) To entitle a taxpayer to a valuation 
of his property, for the purpose of deple¬ 
tion allowances, by reason of the discovery 
of a mine on or after March 1, 1913, the 
discovery must be made by the taxpayer 
after that date, and must result in the fair 
market value of the property becoming dis¬ 
proportionate to the cost. The fair market 
value of the property will be deemed to have 
become disproportionate to the cost when 
the newly discovered mine contains mineral 
in such quantity and of such quality as to 
afford a reasonable expectation of return to 
the taxpayer of an amount materially in ex¬ 
cess of the capital expended in making such 
discovery plus the cost of future develop¬ 
ment, equipment, and exploitation. 

(c) For the purpose of these sections of 
the Act a mine may be said to be discovered 
when (1) there is found a natural deposit 
of mineral, or (2) there is disclosed by drill¬ 
ing or exploration, conducted above or be¬ 
low ground, a mineral deposit not previ¬ 
ously known to exist and so improbable that, 
it had not been, and could not have been, 
included in any previous valuation for the 
purpose of depletion, and which in either 
case exists in quantity and grade sufficient 
to justify commercial exploitation. 
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(d) In determining whether a discovery 
entitling the taxpayer to a valuation, has 
been made, the Commissioner will take into 
account the peculiar conditions of each case; 
but no discovery, for the purposes of valu¬ 
ation, can be allowed, as to ores or minerals, 
such as extensions of known ore bodies, that 
have been or should have been included in 
“probable” or “prospective” ore or mineral, 
or in any other way comprehended in a prior 
valuation, nor as of a date subsequent to 
that when, in fact, discovery was efident, 
when delay by the taxpayer in making claim 
therefor has resulted or will result in, exces¬ 
sive allowances for depletion. 

(e) The value of the property claimed 
as a result of a discovery must be the fair 
market value, as defined in article 206j, based 
on what is evident within 30 days after the 
commercially valuable character and extent 
of the discovered deposits of ore or paineral 
have with reasonable certainty been estab¬ 
lished, determined, or proved. 

(f) After a bona fide discovery the tax¬ 
payer shall adjust his capital and depletion 
accounts in accordance with articles 206, 
208, and 210, and shall submit such evidence 
as to establish his right to a revaluation, 
covering the conditions and circumstances 
of the discovery and the size, character, and 
location of the discovered deposit of min¬ 
eral, the value of the property at the prior 
basic date, the cost of discovery, and its de¬ 
velopment, equipment, and exploitation, its 
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value and the particular method used in the 
determination. 

(g) In the case of a mine, a “proven 
tract or lease” includes, but is not neces¬ 
sarily limited to, the mineral deposits 
known to exist in any known mine at the 
date as of which such mine was valued for 
purposes of depletion, and all extensions 
thereof, including “probable” and “pro¬ 
spective” ores considered as a factor in the 
determination of the value or cost. 

Article 220 of Treasury Regulations 65 and 60 
(promulgated under the Revenue Acts of 1924 and 
1926, respectively), is substantially the same as 
Article 219 of Treasury Regulations 62 above 
quoted. 

STATEMENT OE EACTS 

Appellant is an Arizona corporation, with its 
principal office at Bisbee. (R. 27.) 

Some time prior to March 1, 1913, the Phelps- 
Dodge Corporation acquired a group of mining 
claims in the Warren Mining District of Arizona 
(R. 43, 51-53), including among others the “Frac¬ 
tion No. 1” claim here involved (R. 42). Subse¬ 
quent to March 1, 1913, 1 the Commissioner of In¬ 
ternal Revenue fixed a March 1,1913, value of 4.11 
cents per pound for depletion purposes (R. 28, 43, 
51-53) on the ore in place on the properties which 
the Phelps-Dodge Corporation had so acquired (R. 
27, 42). 


1 The date does not appear. 
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The Phelps-Dodge Corporation also owned a 
one-fourth interest in the “Night Hawk” mining 
claim (E. 46, 48), which adjoined the “Fraction 
No. 1” claim (E. 27, 42). The record does not 
even indicate when such interest was acquired, nor 
does it appear that the “Night Hawk” claim was 
affected by the March 1,1913, ruling. 

On or prior to June 4, 1917 (E. 51), appellant 
acquired a lease on the “Night Hawk” mining 
claim, and began mining operations thereon during 
that year (E. 42). 2 On October 29, 1918 (E. 51), 
appellant obtained a lease from the Phelps-Dodge 
Corporation on the “Fraction No. 1” claim 
(E. 42). 8 | 

On May 27, 1919 (E. 45), the October 29, 1918, 
lease on the Fraction No. 1 and the June 4, 1917, 
lease on the one-fourth interest of the j Phelps- 
Dodge Corporation in the “Night Hawk” claim 
were superseded by a consolidated lease! (E. 51) 
extending to December 31, 1923 (E. 42, 46). This 


“The Board of Tax Appeals found (R. 27) that the 
appellant acquired the lease to this property “ from another 
lessor.” Whom that lessor was or when the 1 lease was 
acquired does not appear from the record as certified to this 
Court. However, it does not appear that all of the record is 
here. (See Certificate of Attorney for Appellant, R. 53.) 
The record indicates that appellant originally acquired the 
lease on the Phelps-Dodge one-fourth interest on June 4, 
1917. (R. 51.) 

“Neither the terms nor the duration of either of these 
leases appear. 
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superseding lease was later extended to July 1,1929. 
(E. 42.) It provided that (R. 48) : 

The ores and all shipments of ore mined or 
removed by second party from the said 
“Night Hawk” mining claim during the life 
of this lease shall be kept entirely separate 
from the ores and shipments of ore mined 
or removed by second party from the said 
“No. 1” and “Tusearora” mining claims, 
and separate returns shall be made as to 
each. 

This lease further provided for a minimum royalty 
of 10% (R. 48, 27) but provided for no other ac¬ 
quisition costs, advance royalties, or bonus (R. 27- 
45-51). While none of the ground leased by ap¬ 
pellant had been explored or developed the ore was 
in one continuous body extending across the claims 
(R. 43) and had a known copper value on March 
1, 1913, of 4.11 cents per pound in place (R. 28, 
29, 43). Appellant developed both the “Night 
Hawk” and “Fraction No. 1” claims through one 
opening or shaft which was located on the “Night 
Hawk” claim. (R. 42.) The total cost of this de¬ 
velopment, together with the cost of equipment, 
amounted to $130,135.66 (R. 44), which amount was 
either allowed to the appellant as current operat¬ 
ing expenses or capitalized and used in fixing the 
value allowed for depletion and depreciation pur- 
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poses on the adjoining “Night Hawk” lease* (R. 
27,44). | 

Appellant’s first production began in 1923. (R. 

28, 43.) The Commissioner of Internal Reyenue 
allowed the appellant a depletion rate of 10.785 
cents per pound on the “Night Hawk” lease, predi¬ 
cated upon “discovery” value. (R. 43.) ; This 
rate took into account the total cost of equipment 
and development on both leases. (R. 44.) 

Appellant proposed to apply to the Cotnmis- 
sioner for a discovery value on the “Fraction No. 
1” claim, upon which to base deduction for deple¬ 
tion but the Phelps-Dodge Corporation objected to 
such action on the ground that it had procured 
from the Commissioner a depletion rate of 4.11 
cents per pound and it did not want that disturbed. 
(R. 43, 51, 53.) An agreement was entered into 
between the Phelps-Dodge Corporation and the ap¬ 
pellant wherein it was agreed that the March 1, 
1931, basis for computing depletion on the “Frac¬ 
tion No. 1” claim should not be disturbed but that 
a division thereof on the basis of 3 cents per pound 
to the appellant and 1.11 cents per pound to the 
Phelps-Dodge Corporation should be made[ (R. 
43, 51, 53.) Accordingly, in its income-tax returns 

4 The manner in which these accounts were carried upon 
the appellant’s books does not appear. It does appear that 
appellant made a claim for discovery value on the “ Night 
Hawk ” claim (R. 28, 43) and that the cost of equipment and 
development was charged against the “Night Hawk” claim 
and used in arriving at the “ discovery value ” thereof 
(R. 44). '')J|g| 
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for the years 1923 to 1927, inclusive, the appellant 
claimed deductions for depletion on the “Fraction 
No. 1” claim at the rate of 3 cents per pound. (R. 
43.) The Commissioner disallowed such deduc¬ 
tions (R. 45) upon the ground that the lease had 
been obtained by the appellant without cost and 
that no discovery value had been established (R. 
11,18,24). 

Appellant appealed to the Board of Tax Ap¬ 
peals, contending that it was entitled to depletion 
deductions on the “Fraction No. 1” claim during 
each of the taxable years involved at the rate of 3 
cents per pound on copper in place, in accordance 
with the agreement between it and the Phelps- 
Dodge Corporation. (R. 7, 15, 21.) 

At the hearing before the Board appellant fur¬ 
ther tirged that if it was not entitled to depletion 
deductions as claimed, then it should be allowed 
depletion deductions based upon discovery value. 5 
(R. 42.) 

The Board of Tax Appeals held that since the 
“Fraction No. 1” lease had been acquired without 
cost and since all of the development costs were 
either charged off as expenses and allowed as de- 

5 While it is shown that production began in 1923, no dis¬ 
covery date is fixed by the record. The nearest the record 
comes to fixing a discovery date is the following (R. 42-43): 

No profit had been made up to December 31, 1921, 
but there were indications that discovery of a good- 
sized ore body should be made. By December, 1922, 
it was known that a large tonnage of commercial ore 
would be mined. 
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ductions in the years incurred or capitalized by 
way of increased value in the company’s adjoining 
“Night Hawk” lease, it was not entitled to deduc¬ 
tions based upon cost. (R. 30.) j 

As to discovery value the Board held (jR. 31): 
Such discovery can only be predicated upon 
the determination for the first time of metal 
value materially different from that already 
known to exist. It appears that the amount 
of ore in Fraction No. 1 had been, even on 
March 1, 1913, known with reasonable ac¬ 
curacy and that the owner of the tract had 
been allowed a basic value on the mineral at 
4.11 cents per pound and subsequent to its 
leasing the tract to petitioner it advised it 
that it did not wish this rate disturbed. No 
showing has been made as to petitioner’s 
statement of the mineral content in the lease 
when entered into in 1919, nor has any evi¬ 
dence been adduced to show the actual dis¬ 
covery or determination of a materially in¬ 
creased content in the lease as the result of 
later operations. Accordingly, we are of 
the opinion that the petitioner’s alternative 
contention should be denied. J • 
Accordingly, the Board entered an order affirm¬ 
ing the determination of the Commissioner. (R. 
31-32.) Appellant brings the questions thus pre¬ 
sented to this Court for review. (R. 35-39.) 

SUMMARY or ARGUMENT 

Deductions from gross income can be taken only 
as authorized by statute. Burnet v. Thompson 
Oil & G. Co., 283 U. S. 301,304; Darby-Lynde Co. v. 
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Commissioner (C. C. A. 10th), 51 F. (2d) 32, 33. 
Section 234 (a) (9) of the Revenue Act of 1921 
and Section 204 of the Revenue Acts of 1924 and 
1926, supra, (pp. 2-3), provide only three bases 
upon which deductions for depletion may be al¬ 
lowed, viz.: (1) the March 1, 1913, value, if ac¬ 
quired prior thereto; (2) cost, if acquired subse¬ 
quent to March 1, 1913; or (3) discovery value 
where discovery occurred subsequent to March 1, 
1913. 

Appellant acquired its interest in the “Fraction 
No. 1” claim subsequent to March 1, 1913, and 
therefore the basis for the computation of deple¬ 
tion to be allowed, if any, is either “cost” or “dis¬ 
covery” value. 

Appellant acquired its lease without initial 
cost—there was no development cost allocable 
thereto—and hence it was not entitled to deduc¬ 
tions based upon cost. 

The evidence shows that there was but one vein 
or lode upon the lease in question. (R. 43.) That 
the owner of the property had “discovered” such 
vein of lode prior to the date on which appellant 
acquired its lease is shown by the fact that it es¬ 
tablished and obtained a March 1, 1913, basis of 
4.11 cents per pound of copper in place for deple¬ 
tion purposes. There could not be two discoveries 
of the same lode or vein within the contemplation 
of the statute. 

The burden was upon the taxpayer to establish 
a right to the deductions claimed. Burnet v. 
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Houston, 283 U. S. 223; Houston v. Commissioner 
(C. C. A. 3d), decided October 30, 1931, reported 
in Prentice-Hall Fed. Tax Service (1931), yol. 1, 
p. 2300.128; National Piano Mfg. Co. v. Burnet 
(App. D. C.), 50 F. (2d) 310, 311. It failed to do 
so and therefore the Board of Tax Appeals could 
not do otherwise than find for the Commissioner. 
Houston v. Commissioner, supra. 1 

ARGUMENT ! 

f 

I 

Appellant having acquired its lease subsequent to March 
1, 1913, the basis for determining depletion was either 
“ cost ” or “ discovery value.” There was no cost 

This case grows out of a claim for deductions for 
depletion of ore extracted under appellant is lease. 
The theory underlying the allowance of depletion 
deductions is that by using up the physical assets a 
gradual sale takes place, and hence in ascertaining 
gain or loss upon the sale of a part thereof deduc¬ 
tions should be allowed for prorated portions of the 
cost (or other basis allowed by statute) to the tax¬ 
payer. United States v. Ludey, 274 U. S. 295,301; 
Merle-Smith v. Commissioner (C. C. A. 2d), 42 F. 
(2d) 837,841; Cf. Burnet v. Thompson Oil <& G. Co., 
283 U. S. 301. The amount to be allowjed as a 
deduction for depletion of a mineral deposit, where 
lessors and lessees are involved, is to be arrived at 
by determining the aggregate amount of the deple¬ 
tion to be allowed and allocating that amount in 
proportion to the capital interests of each “sever- 
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ally considered. ’ ’ Lynch v. Alworth-Stephens Co., 
267 U. S. 364, 370-371; Section 234 (a) (9), Reve- 
nue Act of 1921, supra (p. 2) ; Section 234 (a) (8), 
Revenue Acts of 1924 and 1926, supra (pp. 3, 4).“ 

It is well established that a deduction from gross 
income can be claimed only as authorized by stat¬ 
ute. Burnet v. Thompson Oil & G. Co., 283 U. S. 
301, 304; Darby-Lynde Co. v. Commissioner (C. C. 
A. 10th), 51 F.(2d) 32, 33; Pugh v. Commissioner 
(C. C. A. 5th), 49 F.(2d) 76, 77; New Creek Co. 
v. Lederer (C. C. A. 3d), 295 Fed. 433, 435, certio¬ 
rari denied, 265 U. S. 581; Consolidated Gas, Elec. 
Light & Power Co. v. United States, 65 Ct. Cls. 252, 
259, certiorari denied, 278 U. S. 612. It follows 
therefore that unless the right asserted by appel¬ 
lant is specifically allowed by statute it does not 
exist. 

Section 234 (a) (9) of the Revenue Act of 1921 
and Section 204 of the Revenue Acts of 1924 and 
1926, supra (pp. 2, 3), are the pertinent statutes 
and they provide three separate and distinct bases 
upon which deductions for depletion may be al¬ 
lowed, viz: (1) the March 1, 1913 value, if ac¬ 
quired prior thereto; (2) cost, if acquired subse- 

8 These sections allow deductions for depletion of mining 
property and provide: “ In the case of leases the deductions 
allowed by this paragraph shall be equitably apportioned 
between the lessor and lessee.” The Lynch v. AVworth- 
Stephens Co. case was decided under Section 13 of the 
Revenue Act of 1916, c. 463, 39 Stat. 756, which was silent 
as to the rights of lessees. However, Congress obviously in¬ 
corporated the principle of the Lynch v. Alworth-Stephens 
Co. decision in the later Acts. 
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quent to March 1,1913; or (3) under certain speci¬ 
fied limitations, discovery value where discovery 
occurred subsequent to March 1,1913. j ^ 

The lessee herein acquired its interest in Fraction 
No. 1 claim subsequent to March 1,1913, and there¬ 
fore the basis for the computation of depletion to 
be allowed is either “cost” or “discovery value.” 

While the lease in question provided for tjhe pay¬ 
ment of a minimum royalty of 10% of the, net in¬ 
come to be derived from the sale of ore (R. 48, 27), 
it was acquired at no acquisition cost, advance roy¬ 
alty, or bonus (R. 27, 45-51). The royalties rep¬ 
resented operating expenses to be deducted cur¬ 
rently and not a capital cost to be returned through 
depletion deductions. W. S. Bogle & Co. jv. Com¬ 
missioner, 5 B. T. A. 541, 552; Cf. Von Bdumbach 
v. Sargent Land Co., 242 U. S. 503; In Re General 
Film Corporation (C. C. A. 2d), 274 Fed. 903, 905- 
906. It follows that appellant is not entitled to 
depletion based on original cost. Cf. Weiss v. 
Wiener, 279 U. S. 333. j • 

It is to be noted, however, that Fraction No. 1 
claim was developed through a shaft which was 
located on the Night Hawk claim (R. 42), and that 
the total cost of development and equipment 
amounted to $130,135.66 (R. 44). Coiicededly, 
under the provisions of Section 234 (a) (9) of the 
1921 Act and Section 234 (a) (8) of the 1924 and 
1926 Acts, supra (pp. 2,3, 4), appellant would have 
been entitled to a deduction for depletion based 
upon the cost of such development had a part there- 


i 
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of been allocated to the Fraction No. 1 claim. 
To establish a right to such a deduction the burden 
was upon the appellant to show the amount which 
was properly allocable thereto. Burnet v. Hous¬ 
ton, 283 U. S. 223; Houston v. Commissioner (C. 

C. A. 3d), decided October 30, 1931, reported in 
Prentice-Hall Fed. Tax Service (1931), Vol. 1, p. 
2300.128; National Piano Mfg. Co. v. Burnet (App. 

D. C.), ! 50 F. (2d) 310, 311. Instead of the record 
indicating that some portion of this expenditure 
was properly allocable to the Fraction No. 1 claim, 
it sho\Vs that the total amount thereof was allo¬ 
cated to the Night Hawk claim and that appellant 
has been allowed a depletion rate based in part 
thereon. 7 Having had the benefit of a deduction 
based upon the expenditure, it may not secure a 
double deduction therefor. See Hurwitz v. Com- 


7 It was shown that the appellant made application for dis¬ 
covery value of the Night Hawk claim and that such appli¬ 
cation was allowed by the Commissioner. (K. 43.) In 
determining the amount to be fixed as the discovery value of 
the Night Hawk claim the Commissioner took into account 
the entire cost of the development and equipment of the 
two claims. (R. 44.) Whether this was done in accordance 
with the claim filed by appellant or in accordance with the 
set-up on appellant’s books does not appear. Since, in 
acting upon appellant’s application for discovery value on 
the Night Hawk claim the Commissioner was very obviously 
dependent upon the information supplied by the appellant 
it is only fair to assume that the allowance for the cost of 
development and equipment was made pursuant to appel¬ 
lant’s claim therefor. The burden being upon the appellant 
to prove every factor essential to its claim no presumption 
can be indulged in its favor. Niles Bement Pond Co. v. 
United States , 281 U. S. 357, 361. 
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missioner (C. C. A. 2d), 45 F. (2d) 780, 781; 
United States v. Ludey, 274 U. S. 295, 301. 

Appellant contends (Br. 13-14) that it had spent 
money in developing the claim under the lease 
dated October 29,1918; that such lease had a value 
which was surrendered or given up as considera¬ 
tion for the new lease, and therefore that the value 
thereof represented the cost to the appellant of the 
subsequent lease for which depletion should have 
been allowed. 

It is sufficient to point out that the record does 
not disclose the duration of the lease dated Octo¬ 
ber 29, 1918; the amount, if any, expended in de¬ 
veloping the property during the existence bf such 
lease; or any other facts from which the Board 
could ascribe to such lease any definite value as of 
May 27,1919, the date on which it either expired, 
was surrendered, or was extended. If there were 
any merit to appellant’s claim that it had a; capital 
investment in the old lease it was incumbent upon 
it to place the facts before the Board. This it 
failed to do. It is therefore clear that appellant’s 
contention that the old lease had a value which was 
exchanged for the new lease finds no support in 
the record. In fact the record indicates that the 
new lease was merely an extension of the bid (See 
Commissioner v. Pittsburgh Union Stock Yards 
Co. (C. C. A. 3d), 46 F. (2d) 646, 647), and there 
is no evidence as to what, if anything, was paid 
for the old lease. f 
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Appellant contends (Br. 14-16) that it must be 
presumed that the consideration paid for the lease 
in question was equal to its value or, if not, that the 
excess value was received by the appellant as a gift. 

As to the first contention, it is submitted that the 
burden having been upon the appellant to prove 
every factor essential to its case, there can be no 
presumption in its favor. Niles Bement Pond Co. 
v. United States, 281 U. S. 357, 361. 

As to the contention that the excess value was a 
gift, 8 it is submitted that such contention is without 
merit. It is obvious that the lease was executed 
by the Phelps-Dodge Corporation in consideration 
of the appellant paying the royalties specified in 
the lease. Where there is consideration there is no 
gift. Copland v. Commissioner (C. C. A. 7th), 41 
F. (2d) 501, 504; Blair v. Rosseter (C. C. A. 9th), 
33 F. (2d) 286. The rule is stated by the Circuit 
Court of Appeals for the Fourth Circuit in Noel v. 
Parrott, 15 F. (2d) 669, 671, certiorari denied, 273 
U. S. 754, as follows: 

Although it is held that the motive accom¬ 
panying a gift is not material, gifts usually 
proceed from the generosity of the giver; 
and, where there is any doubt as to the na¬ 
ture of the transaction, the absence of such 
motive is a pertinent circumstance for con¬ 
sideration. It is an essential characteristic 
of a gift, however, that it he a transfer with¬ 
out consideration. If there is a considera- 


8 A similar position is taken by appellant at pages 20-21 
and page 30 of its Brief. 
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tion for the transaction, it is not a gift. 

(Italics supplied.) f 

The clear purpose of the statute is to allow a 
taxpayer a return of his invested capital by way 
of depletion. United States v. Ludey, 274 U. S. 
295, 300-301. Gains resulting from a good bar¬ 
gain do not represent expenditures and there is, 
therefore, no basis for allowing deductions thereon. 

It is submitted that the record fails to fiisclose 
any cost basis upon which depletion could be al¬ 
lowed on the Fraction No. 1 claim, and therefore 
the case is narrowed to the question whether appel¬ 
lant was entitled to a deduction based upon “dis¬ 
covery value.” 

11 

. The record fails to disclose a right in the appellant to a 
deduction based upon discovery value 

At the hearing before the Board of Tax jAppeals 
appellant for the first time urged that if it was not 
entitled to depletion based upon the March 1,1913, 
value as fixed by the Commissioner, then it should 
be allowed a depletion deduction based upon “dis¬ 
covery value.” (R. 42.) 

Section 234 (a) (9) of the Revenue Act Of 1921," 
supra (p. 2), provides that in the case of mines 

9 Section 204 (c) of the Revenue Act of 1924, supra (p. 3), 
and Section 204 (c) (1) of the Revenue Act of 1926, supra 
(p. 4), are substantially the same. However, the following 
was added to the 1926 Act: 

Discoveries shall include minerals in commercial 
quantities contained within a vein or deposit discovered 
in an existing mine or mining tract by the taxpayer 
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discovered by the taxpayer on or after March 1, 
1913— 

* * * and not acquired as the result of 
purchase of a proven tract or lease, where 
the fair market value of the property is ma¬ 
terially disproportionate to the cost, the de¬ 
pletion allowance shall be based upon the 
fair market value of the property at the date 
of the discovery, or within thirty days there¬ 
after: * * *. (Italics supplied.) 

Article 219 of Treasury Regulations 62, supra 
(p. 4-5), promulgated under the Revenue Act of 
1921, defined “discovery” of mines as follows: 

(a) The discovery must add a new mine 
to those previously known to exist and can 
not be made within a proven tract or lease 
as defined in paragraph (g) infra. 

***** 

(c) For the purpose of these sections of 
the Act a mine may be said to be discovered 
when (1) there is found a natural deposit 
of mineral, or (2) there is disclosed by drill¬ 
ing or exploration, conducted above or below 
ground, a mineral deposit not previously 
known to exist and so improbable that it 
had not been, and could not have been, in¬ 
cluded in any previous valuation for the 
purpose of depletion, and which in either 

after February 28, 1913, if the vein or deposit thus 
discovered was not merely the uninterrupted extension 
of a continuing commercial vein or deposit already 
known to exist, and if the discovered minerals are of 
sufficient value and quantity that they could be 
separately mined and marketed at a profit. 




case exists in quantity and grade sufficient 
to justify commercial exploitation, j 

(d) In determining whether a discovery 
entitling the taxpayer to a valuation has 
been made, the Commissioner will take into 
account the peculiar conditions of each 
case; but no discovery, for the purposes of 
valuation, can be allowed, as to ores lor min¬ 
erals, such as extensions of known ore 
bodies, that have been or should halve been 
included in “probable” or “prospective” 
ore or mineral, or in any other way [compre¬ 
hended in a prior valuation, nor as of a date 
subsequent to that when, in fact, discovery 
was evident, when delay by the taxpayer in 
making claim therefor has resulted or will 
result in excessive allowances for depletion. 
* * * * * 

(g) In the case of a mine, a “proven tract 
or lease” includes, but is not necessarily 
limited to, the mineral deposits known to 
exist in any known mine at the date as of 
which such mine was valued for purposes 
of depletion, and all extensions thereof, in¬ 
cluding “probable” and “prospective” ores 
considered as a factor in the determination 
of the value or cost. ! 

This article is substantially the same as Article 
219 of Treasury Regulations 45, promulgated un¬ 
der the Revenue Act of 1918, and this administra¬ 
tive interpretation of the meaning of the word “dis¬ 
covery” was carried forward into Article 220 of 
Treasury Regulations 65 and 69, promulgated un- 


26 

der the Revenue Acts of 1924 and 1926, respec¬ 
tively. 

The provisions of Section 234 (a) (9) of the 
Revenue Act of 1918, c. 18, 40 Stat. 1057, so far as 
they affect the question here presented, were re¬ 
enacted without substantial change in Section 234 
(a) (9) of the Revenue Act of 1921, supra (p. 2), 
and Section 204 (c) of the Revenue Acts of 1924 
and 1926, supra (p. 2, 3). It will therefore be pre¬ 
sumed that the administrative interpretation of the 
meaning of the word “discovery” met with Con¬ 
gressional approval. Burnet v. Thompson Oil & 
G. Co., 283 U. S. 301, 308; American Auto Trim¬ 
ming Co., Michigan v. Lucas (App. D. C.), 37 F. 
(2d) 801, 803; Commonwealth Commercial State 
Bank v. Lucas (App. D. C.), 41 F. (2d) 111, 113. 
In any event such administrative interpretation is 
entitled to great weight. Commonwealth Com¬ 
mercial State Bank v. Lucas, supra, p. 112; Fawcus 
Machine Co. v. United States, 282 U. S. 375, 378. 

Thus it follows that the burden was upon the 
taxpayer to show: (1) that it discovered a natural 
deposit of mineral; (2) that such mineral deposit 
was not previously known to exist; (3) that it had 
not been included in any previous valuation made 
for the purpose of depletion deductions; and (4) 
that it was not the extension of known ore bodies 
comprehended in any way in prior valuations. 

While the record shows that “None of the ground 
leased by petitioner had been explored or developed ” 
(R. 43), that “Petitioner developed both the Night 
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Hawk claim and the Fraction No. 1 through one 
opening or shaft which was located on the Night 
Hawk claim” (R. 42), and that by December, 1922, 
it was known that a large tonnage of commercial 
ore would be mined (R. 43), these facts do not es¬ 
tablish a discovery nor are they inconsistent with 
the hypothesis of a former discovery. There is ob¬ 
viously a decided distinction between discovery of 
ore and the development of a property. While the 
word “discovery” as used in the statutes here in¬ 
volved dealing with “mines” unquestionably has a 
meaning different from the word “discovery” as 
used in Section 2320, Revised Statutes, relating to 
a “vein or lode” (Cf. United States v. Iron Silver 
Mining Co., 128 U. S. 673, 683; Christman y. Miller, 
197 U. S. 313, 321, 323 ; Cameron v. United States, 
252 U. S. 450, 459), it most certainly meaps some¬ 
thing less than “development” (M. W. Brellahan 
v. Commissioner, 11 B. T. A. 489, 493). lit takes 
months and even years to “develop” a mine. That 
Congress in using the word “discovery” had no 
such extensive operation in mind is fully shown by 
the fact that it provided for the ascertainment of 
the value of the property at “the date of discovery 
or within thirty days thereafter.” A mine may be 
discovered on a fixed day. It will scarcely be con¬ 
tended that a mine could be developed in such a 
period of time. Thus there was neither proof nega¬ 
tiving a previous discovery nor was there the 
slightest evidence indicating that appellant made 
a discovery on any definite date or at all. Such 
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evidence as is to be found in the record strongly 
tends to establish that a discovery was made by 
someone prior to March 1,1913. 10 Obviously there 
could not be two discoveries of the same vein or 
lode and the testimony established that there was 
but one. (R. 43.) 

In addition, it is to be observed that the adminis¬ 
trative interpretation of the statute excludes from 
discovery any mineral deposit which had been in¬ 
cluded in a previous valuation for the purpose of 
depletion deductions. The property in question 
was concededly included in the prior valuation 
made for the Phelps-Dodge Corporation. (R. 43, 
51-53.) It is therefore clear that under the ad¬ 
ministrative interpretation of the statute the ap¬ 
pellant was not entitled to a new discovery value. 
Furthermore, as has been heretofore pointed out 
(p. 10), there can be but one aggregate amount or 
one base for depletion. Lynch, v. Alworth- 
Stephehs Co., 2 67 U. S. 364, 370-371. The several 
statutes involved merely authorize an equitable ap¬ 
portionment of the “deduction allowed” (the ag¬ 
gregate amount of depletion) “between the lessor 
and lessee.” The aggregate amount of depletion 
(deduction allowable) having been determined at 
the request of the lessor, the lessee could acquire no 
right to an apportionment thereof except by such 
a purchase of an interest in the property as would 

10 This must have been so since the Commissioner allowed 
the Phelps-Dodge Corporation a valuation of 4.11 cents per 
pound as of that date. (R. 43, 51-53.) 
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reduce the base or aggregate amount allowable to 
the lessor by the amount thereafter allowable to 
the lessee. 

It should also be noted that the administrative 
interpretation of the statute as specifically incor¬ 
porated in Section 204 (c) (1) of the 1926 Act (See 
Note 9, p. 14, supra ) expressly excludes discoveries 
which are merely the uninterrupted extension of a 
continuing commercial vein or deposit already 
known to exist. There is no evidence in the record 
that the ore body developed by the appellant was 
not the extension of a continuing commercial vein 
or deposit already known to exist, and since the 
burden of proof was upon the appellant, the [Board 
had no option other than to sustain the determina¬ 
tion of the Commissioner. Burnet v. Houston, 
supra (p. 12); Houston v. Commissioner^ supra 
(P-12). I 

In its brief (p. 32) appellant appears to contend 
for a discovery value as of March 1, 1923J based 
upon a theoretical computation. In the first place 
it is pertinent to note that there is nothing in the 
record that even tends to prove that discovery was 
made on March 1, 1923. In fact it affirmatively 
appears that “By December, 1922, it was known 
that a large tonnage of commercial ore would be 
mined.” (R. 42-43.) Thus the evidence: estab¬ 
lishes a discovery some time prior to December, 
1922. When it occurred does not appear. Fur¬ 
thermore, there was submitted no evidence of 
market value, and in the absence of such proof no 
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discovery value could be allowed. Evangeline 
Gravel Co., Inc. v. Commissioner, 13 B. T. A. 101, 
104. While in the absence of available evidence as 
to market value theoretical computation may be 
used ( Simons Brick Co. v. Commissioner (C. C. A. 
9th), 45 F. (2d) 57, certiorari denied, 283 U. S. 834), 
here it was not shown that there was not available 
direct evidence of a market for the property and 
therefore there was no justification for the use of 
speculative and theoretical computations. 

; conclusion 

It is respectfully submitted that the decision of 
the Board of Tax Appeals is in accordance with 
the law and should be affirmed. 
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